











ABATEMENT. 
1, The statute of 1807, which enacts that “no freeholder of this State 
shall be sued out of the county of his permanent residence,” does not 
apply to suits commenced by attachment.—Herndon v. Givens, 261 


ACCOUNT STATED. 
See Evidence, 49. 


ACTIONS, AND REVIVOR OF. 

i. A legatee or distributee of an estate, after a decree in the Orphans’ 
Court, on final settlement, for the sum ascertained to be due him, may 
maintain an action on the administration bond against the executor or 
administrctor and his sureties.— Perkins v. Moore, Judge, use, fe. 9 

2. Where a bond, or note, given to one as guardian, is sued on in his 
name, and he dies, the suit should be revived in the name of his ad 
ministrator, and not in that of the minor, or guardian subsequently ap- 
pointed.—Godbold et al. v. Megginson, adm’r, 140 

3. S., the endorser on a protested bill of exchange, held by the Branch 
Bank at Decatur, procured a discount of his note with a view of pay- 
ing the bill, but having given no direction as to the application of the 
proceeds, they were placed to his credit on the books of the Bank, and 
some time afterwards applied by the cashier to the payment of the 
note, which was thereupon cancelled and delivered over toS. Held— 
That, in the absence of other procf, the note must be considered as 
extinguished, and no action can be maintained upon it by the Bank.— 
Shaw et al. v. The Br. Bank at Decatur, 708 

4. A proceeding by supersedeas to arrest and have entry of satisfaction of an 
execution, is a suit between the parties to the judgment, and the pleadings 
must be made up in their names. A stranger to the record, though he 
be the assignee of the judgment, cannot be permitted to intervene and ten- 
der an issue in his own name.—Edwards vy. Lewis, 813 

See Assumpsit, 1. 
Consideration, 1, 2, 3. 


Parties to Actions, 1, 2. 


ADVERSE POSSESSION. 
1. Where the possession of property is acquired and held for a time in 














- 








832 INDEX. 


ADVERSE POSSESSION—continveEp.. 
subordination to the title of another, to render it adverse, there must 





be a disclaimer of the original title and an actual hostile possession of 
which the true owner had notice, or which is so os‘ensible and noto- 


rious as to furnish a reasonable or prima facie presumption of notice. 
—AHarrison v. Pool, 167 
2. An adverse possession of personal property for more than six years 
gives a complete title, without reference to the intention or understand- 
ing of either or both of the parties at the time of its delivery. I. 
3. The possession of one who claims title under a mortgagor is not ad- 
verse to the mortgagee, or those who derive title from him.—Herberi 
v. Hanrick, 581 
4. Whether a possession is in fact adverse is a question for the jury, and 
where there is any evidence from which the jury may infer it, an ap- 
pellate court cannot undertake to say that an erroneous charge touch- 
ing such possession has worked no injury on the ground of the failure 
of the proof to make out the possession adverse. Ib. 
5. Adverse possession to avoid the deed of a disseisee need not be founded 
on colour of title: a bona fide claim of title, asserted in a mamner so no- 
torious and distinct as to charge the vendor with notice, is all that is 
necessary. Ib. 


ALIMONY. 
See Chancery, 14. 


AMENDMENT. 


1. A judgment upon an indictment fora nuisance, “that the nuisance 
be abated forthwith, at the costs of the defendant, and the sheriff is 
charged with the execution of this order,” is in effect a command to 
the sheriff to abate the nuisance, and to that extent erroneous, but 
will be amended in the appellate court, so as to command the defend- 
ant to abate the same, if it has not been already done.—Campbelil v. 


The Siate, 144 . 


2. Where the verdict in a claim suit finds the issue generally in favor of 
the plaintiff, a judgment condemning the interest of one defendant in 
execution only is variant from the verdict and erroneous, but the error 
is one which does not require the cause to be remanded, and will con- 
sequently be here corrected at the cost of the plaintiff in error —Wind- 
ham v Clarke et al. 659 


See Chancery—Pleading and Practice in, 25. 


APPEALS AND CERTIORARI. 


1. On the trial of an appeal from a justice of the peace, the appellate 
court, being required by statute to try the case de novo, and to give 
judgment according to its justice and equity, &c., should, in a case 
where the plaintiff could maintain trespass or assumpsit, disregard 
the form of the warrant designating the proceeding as an action of debt. 
—Catterlin v. Spinks, 467 
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ARBITRATION. 

1. It is competent for an executor or administrator to submit to arbitra- 
tion a controversy in which the estate is concerned.—Jones, adm’r, v. 
Deyer and Wife, 221 


ASSIGNMENTS. 


1. An assignment by an insolvent debtor for the benefit of creditors, 
which, after empowering the trustee to expose the property to sale on 
the best terms practicable, either at private sale or public auction, for 
cash or on credit, as shall in his opinion most comport with the interest 
of all parties concerned, requires him, if the property is not sold within 
six months, to sell it at public auction, &c., is not rendered fraudulent 
on its face by a provision that the debtor shall retain possession of cer- 
tain of the property conveyed until a favorable opportunity for the sale 
of it shall offer—such possession being expressly limited to the time 
for the sale at public auction.—Abercrombie v. Bradford, 560 

3. That a trustee is authorised to sell for cash or on credit, as shall in 
his opinion most comport with the interest of all parties concerned, is 
not sufficient to affect the validity of a deed of assignment for the ben- 
efit of creditors. Ib. 

3. Where the trustee by a deed Of assignment is given the discretionary 
power to sell whenever he thinks proper, either at private or public 
sale, a provision that the assignor shall retain possession of the chattels 
conveyed, until a favorable opportunity for the sale of them shall offer, 
does not impair the right of the trustee to reduce them to his imme- 
diate possession, or to maintain trover against one who corverts 
them. Ib. 

4. The assent of creditors will be presumed to a deed of assignment, 
which appropriates the property conveyed absolutely and uncondi- 
tionally to the payment of their debts. Ib. 

5. Where a deed of assignment is not fraudulent on its face, the possess- 
ion and use of the property by the assignor, in conformity with the 


express provisions of the deed, cannot render it void. Ib. 
6. The fraudulent intent of the grantor alone will not avoid a deed of as- 

signment for the benefit of creditors. Ib. 

See Evidence, 53, 
ASSUMPSIT. 


1. The satisfaction of a judgment by a third person, if sanctioned and 
adopted by the defendant, will ordinarily support a promise to refund. 
In such case, the fact of ratification warrants the implication of a pre- 
vious request.—Kenan v. Holloway, 53 

2. An acknowledgment by K. to a stranger, that she owes H., for money 
which he had voluntarily paid for her, without a previous request, and 
that she is in honor bound to reimburse him, and intends to do so, is 
not a promise to H. to refund him the money so paid. Ib. 

3. Assumpsit for use and occupation will lie against one who takes pos- 

session of vacant land, admitting that he has no title, and expressing 
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ASSUMPSIT—continvep. 
a willingness to pay rent to the rightful owner; but possession by a 
naked trespasser is not of itself sufficient to sustain the action. (Da- 
vidson v. Ernest, 7 Ala. 817, commented on and approved.) —Evzecu- 
tors of Smith v. Houston, 111 

4. A plaintiff in assumpsit for use and occupation cannot recover rent, 
that has accrued before the execution and delivery of the deed under 
which he claims title. Jb, 

5. Assumpsit for use and occupation will lie against a naked trespasser 
on real estate, in favor of a lessee who elects to waive the trespass and 
permits the trespasser to retain possession until the expiration of his 
term.—Catlerlin v. Spinks, 467 
See Consideration, 1, 2. 


ATTACHMENT. 
See Damages, 4, 5. 


BAILOR AND BAILEE. 

1. A bailee of slaves, who recognises the title of the owners, two of whom 
are infants, and, acting in good faith, keeps them subject to delivery 
whenever legally demanded, but who, in consequence of instructions 
from the guardian of the infants, refuses to deliver them to the other 
joint owners, without his authority, is not chargeable in equity with 
what the slaves would have hired for, but only with the actual value 
of their services, after deducting the expenses of their food and cloth- 
ing.—Leach ¢- Wife v. West et als. 250 


BBNKRUPT AND BANKRUPTCY. 
See Bilis of Exchange, &c., 2. 
Evidence, 10, 11, 46. 
Lien, 3. 


BASTARDY—PROCEEDINGS IN. 

1. Where the defendant in a bastardy proceeding appears before the 
County Court, pleads guilty to the accusation, and acknowledges him- 
self to be the father of the child, and, in pursuance of the judgment 
rendered, executes a bond, which recites that the mother is a single 
woman, and was delivered of the child in the county wherein the pro- 
ceediugs were had, the jurisdiction of the court is sufficiently shown, 
and it is then too late to object to defects in the original complaint, or 
in the process of the justice of the peace.—Pruitt v. The Judge of the 
Oounty Court, &c. 705 

2. The correct construction of the bastardy act is not that the father 
shall be compelled to support the child until it arrives at the age of 
ten years, but for ten years from the judgment of condemnation. Jb. 


BILLS OF EXCHEQUER AND PROMISSORY NOTES. 
1, It is no defence to an action on a promissory note, that a part of its 
consideration consisted of a sum of money, advanced by one of the 
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BILLS OF EXCHEQUER, &c.—continvED. 
payees to a third person, at the request of the maker, in payment of 
an illegal wager, which such third person had won from the maker.— 
White v. Yarbrough, 109 
9. A bankrupt, who, after his discharge, becomes the bona fide holder of 
anote payable to himse.f, which had been returned in his schedule 
and sold by the assignee, is remitted to his original title, and may trans- 
fer it by endorsement, so as to vest the right of action in his endorsee. 
—Birch v. Tillotson, 387 
3. Where an endorser of a negotiable note has received from the maker 
effects of sufficient value to discharge it, and in consideration thereof 
promises to pay it, proof of demand and notice is not necessary to 
charge him, whether the promise was made before or after the maturity 
of the note.—Cockrill’s Adm’r v. Hobson, use, &c. 391 
4. Where one, who is not a bona fide holder, acquires a bill of exchange 
from the acceptor, he takes it in respect to the other parties to tke bill, 
subject to any defence which they could set up against the party from 
whom he received it.—Carlisle v. Hill, 398 
5. Waiver of notice of non-payment by the drawer ofa bill cannot be im - 
plied from his receiving of the acceptor, after he has been discharged 
for want of notice, ample indemnity against his general liabilities for 
him. Ib. 
6. If ample indemnity against his liability on a bill is received by the 
drawer from the acceptor, notice of non-payment is not necessary to 
bind him, but a partial indemnity is insufficient to excuse want of no 
tice. Ib. 
7. S. H. G. and C. J. G., in exchange for the bonds, payable at a future 
day, of The Ala. L. Ins. & Tr. Co.—a corporation whose charter does 
not authorise it to lend its credits—executed to the company their in- 
dividual bond, secured by mortgage, which they afterwards took up 
by transfering to the company the notes of E. given to them for Jand. 
E., before the transfer of his notes, had made a payment on one of them, 
which S. EH. G. and C. J. G. neglected to enter, and in consideration 
thereof, they gave him their note for the amount of the payment, which 
he transfered to the company in part discharge of his notes, and which 
was subsequently taken up by 8S. H. G.’s substitution of his own note 
therefor, payable to the company: Held—That the note of S. H. G. 
is not vitiated by the invalidity of the original contract between him 
and C. J G. and the company, but is founded on a sufficient consid- 
eration.—Gee v. The Ala. Life Ins. & Trust Co. 637 
8. In an action by the holder against the endorser of a ncte, not negotiable, 
the insolvency of the maker is not a sufficient excuse for failing to 
procure a return of no property onan execution against him.—Bushop 
v. Bradford, 769 
See Actions, &c. 3. 
Gift, 2. 
Usury, 1. 
Witness, 8. 














836 INDEX. 


BONDS. 
See Actions, &c. 1. 
Parties to Actions, 1. 


CASE—ACTION ON. 

1. In an action on the case by the vendee against the vendor of land, to 
recover damages for falsely representing that the tract embraced a cer- 
tain designated portion of good land, whereby the vendee was induced 
to make the purchase, it is not necessary to prove that the vendor 
knew that the representation was false at the time he made it.—Mun- 
roe v. Pritchett, 185 


CHANCERY. 

1. J. C. C., by his will, directs his executors to retain the sum of two 
thousand dollars in their hands, for the purpose of building a house for 
his daughter Caroline, the wife of P. L. L., and her children (of whom 
she has four), at such time and place as they may all agree upon. P. 
L. L., in anticipation of the action of the executors, has a house erected 
on his own premises, worth two thousand dollars, and afterwards, in 
conjunction with his wife, files a bill against the executors, alleging the 
erection by him of the house, and asking that the executors be decreed 
to pay over to them the two thousand dollars :—Held, that the bill is 
wanting in equity, and should have been dismissed.— Cook ¢- Mitchell, 
ex’rs, Gc. v. Lewis & Wife, 67 

2. Before the equitable estate of the wife is reduced to possession by her 
husband, a Court of Chancery will, he being insolvent, entertain juris- 
diction of a bill filed by her for a settlement —Guild v. Guild et als. 121 

8. The decrees of a Court of Chancery acting in personam, not in rem, 
if the husband is within the jurisdiction, it is no objection to the exer- 
cise of its powers as to him, that the equitable estate of the wife, out 
of which she seeks a settlement, is within a foreign jurisdiction. Id. 

‘4; To enable the remainder man to demand security of him who has the 
present interest in a chattel, it is necessary that he should show that 
the chattel is in danger of waste or deterioration, or that it will be re- 
moved from the country, and his ability to obtain the possession, when 
the first estate determines, thereby rendered uncertain—Nance et als. 
v. Coxe, 125 

5. A bill by remainder men for security, which alleges that the property 
may be scattered, or that the defendant may remove it from the State, 
and the complainants have no security for its delivery, when their 
right to possession accrues, is insufficient to authorise the interposition 
of a Court of Equity. Ib. 

6. A vendee of land, who has re-sold it with covenant of warranty, and 
delivered up the possession, if the deed from the original vendor is lost, 
may apply to a Court of Chancery to compel the widow and heirs of 
the vendor to supply the loss, by a re-conveyance, without waiting 
until the heirs assert title to the land.—Ovwen et al. v. Paul, 130 

7. An alienee of a deceased husband may resort to a Court of Equity to 
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CHANCERY—conrtinvep. 
have dower in the premises allotted to the widow.—Doe ex dem. Shel- 
ton v. Carrol et als. 148 


8. G., under a levy made before the expiration of his term of office as sheriff, 
and S. his successor, under subsequent levies of other executions, sold the 
lands of the defendant, of which M. became the purchaser at the sale made 
by G., and B. at that made by S. B. paid no money on his bid, but re- 
ceived a deed for the lands from S. and commenced an action against M. 
to recover possession: M. and B. compromised the suit by B. executing 
to M. a quit-claim to the land, and by M. confessing a judgment to B. for 
the amount of his bid at the sale made by S., with the understanding that 
this judgment was not to be enforced unless S. should be compelled to pay 
the amount of the bid to some creditor whose execution was in the hands 
of S. at the time of the sale, and should call on B. for reimbursement: M. 
then procured an assignment to himself of the only operative judgment 
and execution which could claim the money arising from said sale; and 
B. afterwards settled with S. the amount of the bid, by delivering up to 
him evidences of debt which he held against him, and caused execution to 
be issued on the judgment confessed by M. and levied on his property.— 
Held—That on this state of facts a Court of Equity has jurisdiction of a 
bill filed by M. to restrain B. from enforcing said judgmeut ; and that the 
answer of B. to such a bill, which merely denies that the judgment was 
confessed “ upon the distirct agreement” alleged, is insufficient to author- 
ise a dissolution of the injunction.— Moore v. Barclay et al. 158 

9. By the statute of 5th February 1846, a simple contract creditor is au- 
thorised to go into equity to subject the estate of his non-resident 
debtor, whether it be of a legal or equitable nature, to the payment of 
his demand; and where the interest sought to be condemned is an 
equitable fund in the hands of a trustee, it is no objection to the bill 
that, instead of the process of attachment, it prays an injunction 
against the trustee, restraining him from paying over such fund to the 
debtor.— Hartley et al. v. Bloodgood, 233 

10. Where it is manifestly for the interest of an infant, a Court of Chan- 

_ cery will authorise a sale of its real estate; but before it will do so, the 
facts which render the sale necessary must be alleged and proven, that 
the Chancellor may clearly see that the interest of the infant will be 
thereby promoted.—Exparte Jewett, _ 409 

11. The removal of the trustee and infant beyond the limits of the State 
is not in itself sufficient to induce a Court of Chancery to order a 
sale of the real estate of the infant. Ib. 

12. If tenants in common agree that one of them shall occupy the joint 
estate, and pay to the other a stipulated rent for one half the land he 
cultivates, a court of law is competent to afford full redress for a breach 
of the contract.—Lockard v. Lockard, 423 

13. A bill, which alleges that the complainant informed the defendant that 
he should pay him five dollars per acre for one half the number of 
acres he might cultivate, that he understood the defendant to assent to 
it, and that he had instituted a suit at law against the defendant for 
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CHANCER Y—conTinvep. 
the reat, in which he had failed for want of proof,shews on its face that 
the remedy at law is complete, and that a court of chancery has no 





jurisdiction. Ib 
14. Acourt of chancery will not interfere with a judgment at law, unless 
some special ground for relief is shown. Ib. 


15. Where a husband abandons his wife without just cause, and casts her 
upon society destitute of the means of subsistence, a Court of Chancery, 
as an original ground of equity, will entertain a bill filed against him 
for alimony.—Glooer v. Glover 440 

16. The Chancery Courts of this State have no jurisdiction of a bill filed 
egainst a non-resident defendant, unless “ the ground or cause of ac- 
tion, or transaction,” on which the bill is founded, occurred within its 
limits. Ib. 

17. Where a wife is the sole distributee of an estate, and the husband 
pays all the debts and takes possession of the assets without admin- 
istration, claiming them as his absolute property by virtue of his mari- 
tal rights, although the legal title is not thereby vested in him, yet he 
acquires such an equitable interest in the property as a Court of Chan- 
cery will protect as against those who, after the death of the wife, may 
seek distribution thereof as the next surviving kin of the intestate.— 
Vanderveer v. Alston et als. 494 

18. Where a vendee retains possession of the land, a Court of Equity 
will not rescind the contract, unless there be some special ground for 
its interposition—such as the vendor’s inability to make title, coupled 
with his insolvency, or fraud in the sale-—Parks v. Brooks, 529 

19. A Court of Equity will not rescind a contract, where the vendor, al- 
though unable to make title, is perfectiy solvent, and has been guilty of 
no fraud, on the ground that he is a resident of aaother State, when it 
is shown that he was such at the time of the contract, and has so con- 
tinued ever since. Ib. 

20. A creditor of an estate must exhaust all his legal remedies against the 
personal representative and his sureties, if solvent, before he can re- 
sort to a Court of Equity to subject the effects, which have passed into 
the hands of the distributees, to the payment of his demand.—Ledyard 
& Hitchcock v. Johnston et als. 548 

21. Where the creditor has failed to exhaust his legal remedies against 
the personal representative and his sureties, the circumstance that 
he filed his claim with the Judge of the Orphans’ Court, who promised 
to give him notice of any objection that might be made to it and to de- 
fer the final settlement of the estate until he could have an opportunity 
to establish it, but who neglected to do either, cannot aid the jurisdic- 
tion of equity to subject the effects which have passed into the hands 
of the distributees. Ib. 

22. A party to a deed or other instrument, who alleges a mistake in draw- 

ing it, must become an actor in seeking to reform it; until reformed, 

it is the highest evidence of the contract, and cannot be contradicted 

or varied by parol proof.—Hogan et als. v. Smith et als. 600 
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CHANCERY—continvep. 

93. Where all the effects of a trust estate have been converted into money, 
and the debt constituting a charge upon it ascertained, the decree against 
the trustee, who is himself a creditor, should be for the balance that re- 
mains, after deducting the dividend to which he is entitled, and not for the 
entire sum found in his hands.—Harrison, adm’r, et al. v. Mock et als. 617 

24. A court of equity acts in personam, and, when it has jurisdiction of the 
person, will affurd relief against fraud, notwithstanding tbe property, in 
reference to which the fraud has been committed, is without the 
jurisdiction. In such case, the relief will be adapted to its equity and 
justice, and if the frauduient grantee refuses to return the property, he 
may be charged with its value.—Svapler et al. v. Hurt’s Ex’rs, 799 
See Costs, 7. 

Multifariousness, 1, 2. 





CHANCERY—PLEADING AND PRACTICE IN. 

1. The general rule is, that a demurrer for multifariousness, like’a de- 
murrer fora misjoinder at law, goes to the whole suit, and if sustained, 
the bill should be dismissed, and not made the ground of partial relief. 
— McIntosh et al. vy. Alexander et als. 87 

2. If theve be cases in which an amendment should be allowed, after a 
demurrer for multifariousness is sustained to a bill, the application to 
amend must be made in the court below. Ib. 

3. An averment in a bill, filed by a vendee to establish a lost deed, that 
he had caused search to be made “in all such places as he supposed 
it might possibly be found,” is sufficient, without alleging that he had 
searched for it ainong his own papers.—Owen et al. v. Paul, 130 

4. Where a bill to establish a lost deed alleges, that the then wife of the 
vendor had therein relinquished her right of dower, the allegation not 
being admitted, no decree can be made barring her dower, without 
proof of a substantial compliance with the requirements of the law 
in existence at the time as to the mode in which femes covert should 
relinquish their dower interests. —Jd. 131 

5. H. and F. filed a bill to foreclose a mortgage, executed to them by D. 

* to secure the payment of two notes, given for certain plates and maps 
which H. and D. had agreed to deliver to him at Mobile: The con- 
tract not having been complied with by H. and D., the chancellor was 
of the opinion that the complainants were not entitled to the relief 
prayed, but, the several parties having avered in their pleadings a 
willingness to perform, he decreed that H. and D.-should deposit the 
plates and maps with the Register within six months, and in case of 
default therein, that the bill be dismissed, and that D. should pay into 
the hands of the Register the amount due on the notes, and in case of 
default therein, that the mortgage be foreclosed. Before the expiration 
of the six months, H. and D. shipped the plates and maps to B. at 
Mobile, to be delivered in compliance with the decree: B. met the Re- 
gister, who passed the greater part of the six months out of Mobile, 
in the street, and informed him that he had the plates and maps for 
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CHANCERY—PLEADING AND PRACTICE IN—continvep. 


him, and was requested by the Register to let them remain in his 
store until he wanted them, when he would send for them, in conse- 
quence of which they were not deposited in the Register’s office until 
six wecks after the expiration of the time limited by the decree. Held: 
I. That performance within the period specified by the decree is to be 
considered in the nature of a contract, of which time is a material part. 
II. That, although time is a material part of the contract, and a failure 
to perform within the period prescribed, if the default is the result of 
mete neglect, leaves the party without remedy, yet if a sufficient ex- 
cuse can be shown for it, and no injury appears to have resulted there- 
from to the other party, the court should not withhold its aid. 
Ill. That the circumstances of this case afford a sufficient excuse for 
the default of Hl. and D.—Delage et al. v. Hazard et als. 196 
6. Where a creditor seeks to subject to the payment of his demand the 
unascertained share of one of several distributees of an estate in the 
hands of the administrator, all the distributees are necessary parties 
to the bill— Hartley et al. v. Bloodgood, 233 


‘7. Where the record does not contain the evidence on which a decree 
pro confesso against a non-resident defendant was rendered, a mere 
statement in the decree, that the publication was made in due form, is 
insufficient to sustain it. Ib. 

8. Where a decree pre confesso has been regularly rendered against a 
defendant, it is not necessary to prove the existence and execution of 
a promissory note, which the bill alleges was made by him, as against 
a mere trustee in possession of the fund sought to be subjected to its 
payment. x ls Tb. 

9. A defendant need not demur to a bill that is wanting in equity, but 
may, at any time, reach the defect by motion to dismiss. —Lockard v. 








Lockard, 423 
10. When the motion to dismiss, for want of equity, is made at the hear- 
ing, no previous notice to the complainant is requisite. Ib. 


11. A bill, wanting in equity, can derive no aid from the answer, and is 
liable to be dismissed on motion, at any time, although the answer may 
disclose a case that would entitle the complainant to relief. 

12. The allegations of a bill are to be construed most strongly against the 
complainant. Ib. 

13. If a complainant neglects, for more than five years, to adopt those 
measures necessary to bring the defendant properly before the court, it 
is not error in the chancellor to dismiss his bill—Hodges v. Wise ¢ 
Wife et als. 509 

14. Neither the English practice of setting down a cause for hearing at 
the next term after publication, and issuing a subpcena ad audiendum 


judicium, nor that of speeding causes, has ever been adopted in this 
State. Ib. 
45. Where a parent and child are both made parties defendant to a bill, 
the mere service of subpeena on the parent is insufficient to bring *he 
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CHANCERY—PLEADING AND PRACTICE IN—continvep. 
infant before the court. It should specially appear by the officer’s re- 
turn that a subpoena was served on the parent for the infant. Ib 
16. A guardian ad litem cannot be appointed for an infant defendant, un- 
til the infant has been properly brought before the court, in one of the 
modes prescribed by our rules of practice. Such apprintment, made 
before the infant is thus brought in, is entirely nugatory. Jb. 
17. Where the allegations of a bill authorise any decree whatever against 
a defendant, who is in contempt, it is error in the chancellor to dismiss 
it as to him.— Hogan et als. v. Smith et als. 600 
18. Where a chancery cause is reversed and remanded by this court for 
further proceedings, and, upon its return to the court below, a general 
reference of the matters of account is made by the chancellor, the reg- 
ister is not concluded by his previous report, but may state the ac- 
count anew, and rectify any mistake that may have intervened in the 





taking of the first account.—Harrison, adm’r, et al. v. Mock, 616. 


19. R. B. H., the trustee in a deed for the benefit of creditors, without 
distinction or preference, in arswer to a bill filed to enforce the trust, 
sets up demands to a specific amount as due to him by the grantor at 
the time of the execution of the deed ; after the death of R. B. H., the 
bill is revived against his administrator, who adopts the answer of his 
intestate, but subsequently files a supplemental answer, insisting upon 
an additional claim, to which he alleges his intestate’s estate is entitled 
for money advanced and paid out by his intestate, since the execution 
of the deed and filing of his answer, on executions against the grantor, 
which created a lien superior to the deed of trust: Held—I1st. That 
payments on executions against the grantor, made by the trustee be- 
fore the date cf the deed, are not put in issue by the pleadings, and are 
properly disallowed. 2. That the answer of the trustee is an admis- 
sion of the extent of the debt claimed by him at that time, and is con- 
clusive until amended. Ib, 

20. Where, in a bill filed against the administrator with the will annexed 
of an estate, the complainant asserts title to the undivided interest of 
one of several legatees, two of whom are dead, in the absence of an al- 

- legation that the deceased legatees were free from debt, he cannot pro- 
ceed without amending his bill, so as to bring in their personal repre- 
sentatives.— Goodman, ex’r, v. Benham, adm’r, 625 

21. The chancellor may mere motu notice a defect of parties to a bill at 
the hearing, and order it to stand over on leave to amend, or dismiss 
it without prejudice. Ib, 

22. Where the chancellor proposes to the complainant in 2 bill, which 
is defective for the want of the necessary parties, to amend it, and he 
refuses to do so, it is not error to dismiss it. Ib. 

23. An execution for costs cannot issue against the next friend of the com- 
plainant in a chancery suit, upon the return of “no property” on an 
execution against the defendant, without the previous order of the 
chancellor —Gray v. Gray, by next friend, _ 649 

24. Does the statute (Clay’s Dig. 316, } 23,) authorising the clerks of the 
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several Circuit and County Courts, &c., upon the return of no pro- 
perty on an execution against the defendant, to issue execution 
against the plaintiff for the coste, &c., apply to Courts of Chancery?— 
QUERE. Ib. 
25. A decree is final which settles the rights of the parties, notwithstanding 
a reference is ordered; and such decree cannot be altered or amended 
except in matter of form or clerical misprision, unless it be done by con- 
sent, or upon a re-hearing granted, or on bill of review, or bill in the na- 
ture of a bill of review.—Ansley g- Wife v. Robinson G- Wife et als. 793 
26. Courts of equity in this State are courts of record, and decrees, like judg- 
ments at law, are considered matters of record, and deemed enrolled as of 





the term when rendered. kb 
27. A decree cannot embrace matters not charged in the bitl, although war- 
ranted by the proof, or the admissions of the defendant. Ib. 


28. When a reference is ordered to ascertain the amount of money due the 
complainant, or the value of property with which the defendant is charged 
by the decree, no execution should issue, until the report of the register 
comes in and is confirmed.—Svapler et al. v. Hurt’s Ex’rs, 799 

29. A creditor's bill, praying a writ of ne exeal, having been filed against S., 
as the fraudulent grantee of property, which he had removed from the 
State, he was arrested, and gave bond with security, conditioned to abide 
by and perform the final decree: Held—That it is error in the chancellor 
to order execution to issue against the securities for the value of the pro- 
perty, before they have had an opportunity to contest their liability on the 
bond. 1b. 


CLAIMS UNDER TREATIES AND ACTS OF CONGRESS. 


1. If the second proviso to the third section of the act of Congress of the 
8th May 1832, “supplementary to the several acts for adjusting the 
claims to land and establishing land offices in the District east of the 
Island of New Orleans,” be regarded as a limtation upon the provisions 
of that section, a donation claimant can take nothing under it, until 
the quantity of land to which he asserts a right has been first ascer- 
tained.— Doe ex dem. Kennedy’s Ex’rs v. Townsley’s Heirs, 239 

2. To invest a donation claimant, under the act of Congress of the 8th 
May 1832, with a title to his settlement, it is necessary that the land 
should have been surveyed, and its location and quantity ascertained, 
as provided in the fourth section of the act. Ib. 


CLERK AND HIS DEPUTIES. 


1. The collection by the deputy of money, which the clerk of the court 
is authorised to receive, is in legal contemplation a collection by the 
eierk himself, and he is liable aceordingly.— Tucker v. The State, 670 


CONSIDERATION. 
1. A voluntary payment of money by one person for the use of another, 
without a previous request, will not support a subsequent promise tu 
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CONSIDERATION—continvep. 
refund, unless the payment is beneficial to the promissor.—Kenan v, 
Holloway, 53 
2. The satisfaction of a judgment by a third person, if sanctioned and 
adopted by the defendant, will ordinarily support a promise to re:uud. 
In such case, the fact of ratification warrants the implication of a pre- 
vious request. Ib. 
3. A promise, made undersuch c ircumstances as show an ignorance, on 
the part of the promissor, that the demand, promised to be paid, cre- 
ates no legal liability, is without consideration and void. Ib. 
4, S. H. G. and C. J. G., in exchange for the bonds, payable at a future 
day, of The Ala. L. Ins. & Tr. Co.—a corporation whose charter does 
not authorise it to lend its credits—executed to the company their in- 
dividual bond, secured by mortgage, which they afterwards took up 
by transfering to the company the notes of E. given to them for land. 
E., before the transfer of his notes, had made a payment on one of them, 
which S. H. G. and C. J. G. neglected to enter, and in consideration 
thereof, they gave him their note for the amount of the payment, which 
he transfered to the company in part discharge of his notes, and which 
was subsequently taken up by S. H. G.’s substitution of his own note 
therefor, payable to the company: Held—That the note of S. H. G. 
is not vitiated by the invalidity of the original contract between him 
and C. J G. and the company, but is founded on a sufficient consid- 
eration.—Gee v. The Ala. Life Ins. & Trust Co, 637 
See Bills of Exchange, &c. 1. 
Contracts, &c. 3. 
Evidence, 26, 51. 
Frauds, Statute of, 1 
Marriage, &c. 1. 
Principal and Sureties, 5. 


CONSTITUTIONAL LAW. 

1. Where the judgment of conviction on an indictment for murder is 
reversed, because of the insufficiency of the verdict to support it; the 
prisoner may be tried again, without violating the 13th section of the 
Ist article of the constitution.—Cobia v. The Siate, 781 


CONTRACT AND AGREEMENT. 

1. H. and F. filed a bill to foreclose a mortgage, executed to them by D. 
to secure the payment of two notes, given for certain plates and maps 
which H. and D. had agreed to deliver to him at Mobile: The con- 
tract not having been complied with by H. and D., the chancellor was 
of the opinion that the complainants were not entitled to the relief 
prayed, but, the several parties having avered in their pleadings a 
willingness to perform, he decreed that H. and D. should deposit the 
plates and maps with the Register within six months, and in case of 
default therein, that the bill be dismissed, and that D. should pay into 
the hands of the Register the amount due on the notes, and in case of 
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default therein, that the mortgage be foreclosed. Before the expiration 
of the six months, H. and D. shipped the plates and maps to B. at 
Mobile, to be delivered in compliance with the decree: B. met the Re- 
gister, who passed the greatet part of the six months out of Mobile, 
in the street, and informed him that he had the plates and maps for 
him, and was requested by the Register to let them remain in his 
store until he wanted them, when he would send for them, in conse- 
quence of which they were not deposited in the Register’s office until 
six wecks after the expiration of the time limited by the decree. Held: 
I. That performance within the period specified by the decree is to be 
considered in the nature of a contract, of which time is a material part. 
II. That, although time is a material part of the contract, and a failure 
to perform within the period prescribed, if the default is the result of 
mee neglect, leaves the party without remedy, yet if a sufficient ex- 
cuse can be shown for it, and no injury appears to have resulted there- 

from to the other party, the court should not withhold its aid. 
Ill. That the circumstances of this case afford a sufficient excuse for 
the default of H. and D.—Delage et al. v. Hazard et als. 196 
4 2. Where a father by deed conveys a life estate in slaves to his son, with 
remainder to his brothers and sisters should he die without children, 
and the son afterwards exchanges one ot the slaves with bis father for 
another, refusing at the same time to receive the slave exchanged for 
subject to the limitations of the deed, but requiring therefor an abso- 
late deed from his father with covenant of warranty, the slave so ex- 
changed for cannot be considered as substituted for the one embraced 
in the former deed.—Leach G- Wife v. West et als. 250 
3. H. executes to B. his bond, on the face of which no consideration is 
expressed, conditioned to make him a quit-claim deed to certain lots 
of land in two years: on the same day, H. and B., who had for some 
time before been partners in the mercantile business, enter into an 
agreement, by which B. covenants to use his best endeavors for the 
term of two years to collect the debts due the firm, and to pay the 

debts due it. Held— 
I, That under our statute the bond imports a consideration. 

II. That no reference being made in either instrument to the other, 
and the subject matter of each being entirely different, it cannot be in- 
tended that they are parts of one and the same transaction, and the 
covenant of B. the consideration of the bond.—Doe ex dem. Holman et 
al. v. Crane et al. 570 

4. A. and D. entered into a verbal contract, by which A. undertook to sell 
and deliver to D., at a certain time and place, fifty bales of cotton, and D. 
to pay him therefor ten cents per pound. About the time fixed on for the 
fulfillment of the contract, the parties agreed that the time of performance 
should be postponed to another named day, and that their contract should 
be reduced to writing, which, however, was never done. On the day last 
appointed, D. and the agent of A. met at the place designated for the de- 
livery, when D. took the agent aside and said to him that A. ought to let 
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him off from the contract, but the agent proceeded to tender him the cotton» 
which he refused to accept and pay for: He/d—That inan action by A. fora 
breach of the contract, the question,whether the parties intended by the second 
agreement that the contract should be no longer binding, unless reduced to 
writing, or whether they intended merely that it should be reduced to wri- 
ting, with the view of being mutually furnished with more certain evidence 
of what the contract was, ie one of fact, and should be left to the determina- 
tion of the jury. —Adams v. Davis, 748 
See Infant and Infancy, 1. 


CONTRIBUTION. 
See Principal and Surety, 1, 2, 4, 5, 6. 


CORPORATION. 

1. The charter of a corporation cannot be declared void in a collateral 
proceeding, and evidence of fraud in the procurement of the charter 
is therefore inadmissible in a suit by the corporation against an indi- 
vidual.— Duke v. The Cahawba Navigation Co. 372 

2. The 13th section of the act incorporating the Cahawba Navigation Com- 

pany, which suspends the right to collect toll upon report to the Gov- 

ernor, &c. that the river is not in the condition contemplated by the 
act, does not,on such report being made, divest the company of its 
corporate character, nor of its right to sue for and recover toll due to 

it, prior to the making of the report. Ii: 

. Itis not indispensable to the right of said company to demand toll, 

under those sections of the act which auhtorise its collection upon 

the Governor’s making certificate, &c., that the company should 
give either actual or constructive notice that such certificate had 





w 


been obtained. Ib. 
4. Nor is it imperative on the company to make a personal demand 

of toll, prior to the institution of a suit for its recovery. It. 
COSTS. 


1. Where, upon final settlement of an estate, a contest arises between 
the administrator and distributees, as to whether a particular fund is 
assets of the estate or belongs to the administrator individually, and 
a decision is made in favor of the distributees, the administrator is 
personally liable for the costs of the proceeding. Jones, adm’r, Vv. 
Deyer and Wife, 221 

2. If distributees except to the administrator’s account, and seek to 
charge him beyond the amount with which the administrator has de- 
bited himself, but fail to produce any evidence in support of the ex- 
ception, it is proper to charge them with the costs consequent there- 
on. Ib. 

3. A guardian is bound to use ordinary prudence and diligence in man- 
aging the estate of his ward, and if he brings suits in the ward’s name, 

where no cause of action exists, he is personally chargeable with the 
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costs, although he may have acted under the advice of counsel.— Sav- 
age, guardian &c. v. Dickson, 257 


4. A guardian should ascertain the facts of the case, before he brings 
suit for his ward, and if he heedlessly sues on a supposed state of facts, 
which in truth does not exist, he is personally liable for the costs in- 

curred. Ib. 

5. An execution for costs cannot issue against the next friend of the 
complainant in a chancery suit, upon the return of “ uo property” on 
an execution against the defendant, without the previous order of the 
chancellor.—-Gray v. Gray, by next friend, &e. 649 

6. Does the statute (Clay’s Dig. 316, § 23,) authorising the clerks of the 
several Circuit and County Courts, &c., upon the return of no pro- 
perty on an execution azainst the defendant, to issue execution 
against the plaintiff for the costs, &c., apply to Courts of Chancery ?— 
QUERE. Ib. 

7. But one tax fee can be allowed in a chancery suit, however numerous 
the parties, or distinct their interests.—Lee, Sills et al. v. Smyley, 773 


COURT, CHARGE OF. 

1. Where the mere tendency of a charge is to mislead the jury, the party, 
to be prejudiced by it, should ask additional and explanatory instruc- 
tions ; but where its necessary effect is to produce that result, the charge 
is fatally erroneous.—Kenan v. Holloway, 5 

2. A father executes to his daughter, a married woman, a deed of gift for 
a slave, which does not create a separate estate in the wife, but vests 
the property absolutely in the husband: The husband, an illiterate 
man, believing that his marital rights are excluded, after the slave has 
remained in his possession some two or three months, refuses to let 
it remain longer; whereupon the wife sends the slave and deed to her 
father, informing him of the facts and requesting him to do the best he 
can for her: The father receives possession of both, saying that he 
would put the slave to work and account to his daughter for it, but 
died in possession of the slave more than six years thereafter, with- 
out a further recognition of the title created by the deed. Held— 

J. That a charge, which assumes that the after possession of the father 
was in subordination to the title created by the deed, is erroneous, as 
withdrawir g from the jury the consideration of the quo animo the 
possession was held. 

II. That there was no error in refusing to charge that the return of 
the slave and deed to the father was a revocation of the gift-—Mims 
& Muns v. Sturdevant, 154 

3. Where the only question raised on a deed of trust, by charges asked, 
is whe:her it is voluntary, or on valuable consideration, a charge in lieu 
of those requested, that if the jury believe from the evidence that cer- 
tain facts existed, they constituted the cestui que trust a bona Jide cre- 
ditor, must be construed in reference to the question presented, and 
cannot be regarded as withdrawing from the jury the consideration 
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of the motive which induced its execution.—Lockwood vy. Nelson, 295 

4. Where the facts of a case are clear and undisputed, the court may 
charge directly upon them without hypothesis. Williams v. Shackel- 
ford, 318 

5. In a criminal prosecution, the only legitimate purpose, for which the 
accused can introduce evidence to show hostile feelings towards him 
on the part of a witness for the State, is to impeach his credit; and 
where, after such witness had testified to commissions by the accused 
of the offence charged at different times, it is proven that he did a par- 
ticular act to entrap the accused, and thereby to procure additional evi- 
dence against him, it is not error in the court to refuse to instruct the 
jury, that “they might consider it as a circumstance tending to show 
that the witness had no proof before that time that would convict the 





defendant ”—Rossett v. The State, 362 
6. Where the evidence is conflicting, the court commits no error in 
charging upon it hypothetically. —Carlisle v. Hill, 398 


7, Where there is some evidence in support of the defence set up, a 
charge, the effect of which is to withdraw the evidence from the con- 
sideration of the jury and to determine that it does not sustain the de- 


fence, is propeily refused. Ib. 
8. A charge, based on a hypothetical state of facts, directly opposed to 
tne evidence, should not be given. Tb. 


9. Whether a possession is in fact adverse is a question for the jury, and 
where there is any evidence from which the jury may infer it, an ap- 
pellate court cannot undertake to say that an erroneous charge touch- 
ing such possession has worked no injury on the ground of the failure 


of the proof to make out the possession adverse.—Herbert v. Han- 
rick, 581 


10. A party is entitled to havea correct charge given in the words in 
which it is asked, and the giving of another charge, after its refusal, 
the same in substance, will not cure the e:ror.—Phillips v. Beene, 721 

11. Where the court gives an affirmative charge, which asserts an erroneous 
legal proposition, the presumption is, in the absence of every thing to ex- 
clude it, that there was sume evidence on the point, that called for instruc- 
tion, although none appears in the bill of exceptions — Ware ¢ Cowles v. 
Dudley, 742 
See Contract, &c. 4. 

Exceptions, Bill of, 1. 


CRIMINAL CASES, AND PROCEEDINGS IN. 

1. Mere words do not constitute an affray ; nor is a party guilty of that 
offence, who offers no resistance to an attack made upon him, although 
the attack is incuced by insulting language used by him to the assail- 
ant.—O’ Neill v. The Siate, 65 

2. A judgment upon an indictment for a nuisance, “that the nuisance 
be abated forthwith, at the costs of the defendant, and the sheriff is 
charged with the execution of this order,” is in effect a command to 








848 INDEX. 


CRIMINAL CASES, AND PROCEEDINGS IN—continvep. 


the sheriff to abate the nuisance, and to that extent erroneous, but 
_ will be amended in the appellate court, so as to command the defend- 
ant to abate the same, if it has not been already done.—Campbell y. 
The State, 144 
3. A person, whose business is that of a butcher, but who sells spirituous 
liquors once in a less quantity than a quart, without first procuring li- 
cense to do so, cannot be regarded as one engaged in the “ business or 
employment” of retailing, and is not subject to the penalty prescribed 
by the 98th section of the Revenue Act of the 6th March 1848.— Moore 
v. The State, 41l 
4. Ifa married woman commits a misdemeanor with the concurrence of 
her husband, the husband is liable to indictment.— Williamson v. The 
State, 43: 
5. On the trial of a criminal prosecution against a clerk of the Circuit 
Court for collecting, under judgment in favor of the State, and refusing 
to pay over to the county treasurer money to which he is entitled, 
within three days after demand, proof that the collection was made in 
county claims will not support the indictment.— Tucker v. The State, 670 
6. In criminal, as well as in civil cases, it is within the discretion of the 
court, on the application of either party, to require the witnesses to be ex- 
amined out of the hearing of each other, and its ruling in that respect can- 
not be assigned as error.— McLean v. The State, 672 
7. The crime of murder being divided by our penal code into two grades, 
with different punishments, it is necessary on the trial of an indict- 
ment for that offence, that the verdict of the jury should ascertain the 
degree, otherwise no judgment can be pronounced upon it.—Cobia v. 
The State, 781 
See Constitutional Law, 1. 
Court, Charge of, 5. 
Error, 7. 
Evidence, 9, 12, 25, 30, 57,58, 59. 
Indictment, 1, 2, 3. 
Witness, 11. 


CURTESY, TENANT BY. 


1. The Writ of Right at common law, or as recognised by statute in this 
State, does not lie in favor of a tenant by the curtesy.—Lecait v. The 
Merchants’ Ins. Co. 177 


DAMAGES. 

1. A plaintiff in detinue, whose title to the property sued for is legally 
divested before the trial of the cause, can recover nothing beyond his 
damages for its detention to the time of such divestiture, and the costs 
of the suit.—Cole, adm’r, v. Conolly, 271 

2. If the trustee, in a deed for the benefit of creditors, improperly per- 
mits the grantor in his life-time or his administrator after his death to 
retain possession of the slaves of the trust estate and receive the pro- 
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ceeds of their labor, without deriving any profit to himself therefrom, 
the measure of his liability is not the benefit that may have accrued to 
the grantor or his estate, but the value of the reasonable hire of the 
slaves.— Harrison v. Mock. 616 
3. L., as sheriff, seized the property of G., and, refusing to surrender it 
on demand, sold it under executions against H., and, by direction of 
H., paid over the surplus, left from the sale after satisfying the execu- 
tions, to G. as his agent: Held—That in an action of trover by G. 
against the executor of L., the surplus, thus paid over, cannot be al- 
lowed to go in reduction of damages.—Locke v. Garrett, 698 
4. If an attachment, sued out in a case in which just grounds for it ex- 
ist, is abated, on plea, for a defect in the affidavit, the party against 
whom it is issued, in a suit upon the bond, is not entitled to recover 
the actual damages he has sustained.—Sharpe et als. v. Hunter, 765 
5. Can nominal damages be recovered in such a case ?—QUERE. Ib. 
6. A warranty of soundness is broken, if the property is diseased at the time 
of the sale, whether the disease be of a permanent character or not, and 
the vendee is entitled to recover to the extent of the damage he has sus- 
tained by the breach.— Marshall v. Wood, 806 
7. In an action for a breach of warranty of soundness in the sale of a slave, 
the true measure of damages, where the vendee retains the property, and 
it is of any value, is the difference between its actual value al the time of 
the sale and the value it would have possessed had it conformed to the 
warranty—holding the price paid as evidence of the latter—to which the 
jury may add interest on such difference, and money necessarily paid toa 
physician in attempting to cure the disease. Ib. 


DEBT, ACTION OF. 

1, Where a statute prescribes a penalty for doing a particular act, to be 
recovered—one half to the use of the informer and the other half to 
the use of the party aggrieved—the latter may bring a common action 
of debt in ‘his own name and recover the whole penalty. In such 
case, there is no need of resorting to the qui tam form of action.—Lew- 


is v. Stein, 214 


DEEDS AND WRITTEN INSTRUMENTS. 

1. A sheriff’s deed for iand, sold under judgment and execution, cannot 
be collaterally impeached by a stranger, who has no interest in either. 
—Executors of Smith v. Houston, 1ll 

2. H. executes to B. his bond, on the face of which no consideration is 
expressed, conditioned to make him a quit-claim deed to certain lots of 
land in two years: on the same day, H. and B., who had for some 
time before been partners in the mercantile business, enter into an 
agreement, by which B. covenants to use his best endeavors for the 
term of two years to collect the debts due the firm, and to pay the debts 
due by it. Held— 

I. That under our statute the bond imports a consideration. 
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II. That no reference being made in either instrument to the other, 
and the subject matter of each being entirely different, it cannot be in- 
tended that they are parts of one and the same transaction, and the 
covenant of B. the consideration of the bond.— Doe ex dem. Holman et 
al. v. Crane et al. 570 

8. Where the meaning of an instrument is to be collected from the wri- 
ting alone, it is the province of the court to construe it, and to instruct 
the jury as to its legal effect. Ib. 

‘See Assignments, 1, 2, 3, 4, 5, 6. 
, Contracts, &c. 2. 
Evidence, 51, 52, 54. 
Indian Titles, 1. 
Mortgage, 8. 
Partners, &c. 2. 













































DEEDS, REGISTRY OF. 


1. An unregistered mortgage is valid and operative against subsequent 
purchasers, with notice. The fact that the mortgage was executed in 
another State, whilst the property was in this, cannot affect the prin- 
ciple-—Dearing v. Watkins, 20 

2. If an agent, transcending his authority, sells the slaves of his princi- 

pal, and the principal ratifies the act, the purchaser is entitled to hold 
the slavrs as against a prior uuregistered mortgage, of which he had 
no notice at the time ot such ratification.— Dearing v. Lightfoot, 28 
. The fact that a mortgage on property in this State is executed in 
another State, does not dispense with the necessity of registration in 
order to give it validity as against creditors and subsequent purcha- 
sers. Dp. 

4. The p'oof or acknowledgmont of a deed of mortgage, without refer- 
ence to the form of the probate, is all that is necessary to admit it to 
record. (Hobson v. Kissam, 8 Ala. 357, re-affirmed.— Herbert v. Han- 
rick, 681 


wo 


DEEDS OF TRUST. 


1. The assent of creditors to a deed of trust for their security will 
be presumed, when no condition is imposed prejudicial to them, or 
restrictive of their rights.—-Lockwood v. Nelson 295 

2. Where a trustee, himself a creditor, accepts from the debtor a deed 
of trust for the benefit of all his creditors, which provides for their 
payment “equally and rateably,without any distinct.on or preference,” 
he thereby agrees to execute the trust according to the provisions of 
the deed and to share pro rata with the other creditors, should the trust 
effects prove insufficient for the satisfaction of all—Harrison, adm’r, et 
al. v. Mock et al. 616 


See Trustee, §&c. 1, 2, 3, 4. 
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DEMURRER. 
1. If counts in case and trespass be joined, and the defendant demurs 
to one count only, the demurrer must be overruled. The mis-joinder 


can be reached alone by demurrer to the declaration.—Ragsdale v. 
Bovwles, 62 


See Judgment and Decree, 2.—Pleading at Law, 2. 


DEPOSITION. 

1. The brother-in-law of a party, at whose instance the deposition of a 
witness is taken, is incompetent to act as commissioner.—Bryant v- 
Ingraham, 116 

2. A deposition, reduced to writing by a brother of the party for whose 
benefit it is, taken, should be suppressed on motion of the opposite 
party. Ib. 

3. A deposition taken irregularly and not in conformity with the require- 
ments of law, is inadmissible as testimony, and may be excluded on 
motion, at the trial of thecause. (The distinction drawn between the 
cases of Cullum v. Smith et al. 6 Ala. 627, and Steele v. Dart & Co., 


6 Ala. 800.) Ib. 
4, A deposition, taken after the day on which the commission is return- 
able, is properly excluded from the jury.—-ZZerndon v. Givens, 262 


or 


. Where the deposition of a witness is taken, when he is incompetent, 
and his competency is afterwards restored, a second deposition taken 
whilst the first remains on the file of the court, in which the witness 
merely states, “that the facts, deposed to in the deposition of his as 
aforesaid first taken, are true,” will not anthorise the admission of the 
first deposition as evidence.----Scales v. Desha, Shepherd & Co. 308 

6. The admission in evidence of a second deposition of the same witness, 

taken without a previous order, is a matter entirely within the discre- 

tion of the primary court, and is not revisable on error.--Herbert v. 

Hanrick, 581 


DETINUE. 
1. Where property is bequeathed in trust “for the maintenance ofa mar- 
ried man and his family,” the entire interest, as between him and his 
wife, vests absolutely in the husband, and, there being no children, his 
administrator, after his death, may recover the possession of the pro- 
perty from the wife in an action of detinue.--Allen g& Wife v. White, 
adm’r, 181 
2. A plaintiff in detinue, whose right to the property sued for is legally 
divested before the trial of the cause, can recover nothing beyond his 
damages for its detention to the time of such divestiture, and the costs 
of the suit.—-Cole, adm’r, v. Conolly, 271 
3. Where one, in possession of the property of a third person, surren- 
ders it in obedience to the mandate of a court of competent jurisdic- 
tion, issued in a proceeding to which such third person is a party, itis a 
full defence to a suit brought against him by the latter for the recovery 
of the property. Ib. 
See Evidence, 3. 
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DISCOVERY AT LAW. 

1. In an action for a tort to to the person, the plaintiff is not entitled toa 
discovery from the defendant in aid of his action.—Robinson y. 
Craig, 50 
See Error, 3. 





DISSEISIN. 
See Adverse Possession. 


DOWER, AND ASSIGNMENT OF. 

1. Where a bill to establish a lost deed alleges, that the then wife of the 
vendor had therein relinquished her right of dower, the allegation not 
being admitted, no decree can be made barring her dower, without 
proof of a substantial compliance with the requirements of the law 
in existence at the time as to the mode in which femes covert should 
relinquish their dower interests. —Owen et al. v. Paul, 131 

2. The widow is entitled under the statute (Clay’s Dig. 173, § 7) to re- 
tain possession of the dwelling-house in which her husband most usu- 
ally dwelt next before his death, free from molestation and rent, until 
doWer is assigned her, and may successfully defend an action of eject- 
ment instituted against her by the alienee of the husband.—Shelton v. 
Carrol et als. 148 

3. Where the widow is in possession of the dwelling-house in which her 
husband most usually dwelt next before his death, it is not her duty, 
but the duty of him who is entitled to the fee, to become the actor in 
procuring the assignment of her dower. Ib. 

4. The marriage of the widow does not work a forfeiture of her right 
to retain possession of the dwelling-house in which her husLand most 
usually dwelt next before his death, until dower is assigned her. Ib. 

5. An alienee of a deceased husband may resort to a Court of Equity to 
have dower in the premises allotted to the widow. Ib. 

6. A wife has an 1achoate right to dower in land, purchased by her hus- 
band from an Indian reservee under the Creek Treaty of 1832, so soon 
as the contract is approved by the President of the United States.— 
Parks v. Brooks, 529 

7. An antenuptial agreement, by which the intended wife, in considera- 
tion of the settlement of her own estate to her sole and separate use, 
releases and relinquishes to her expected husband ull claim to dower 
in the lands of which he may be seized during the coverture, is not a 
bar to a proceeding at law, after his death, for an allotment of her 
déwer.—Blackmon vy. Blackmon et als. 633 


EJECTMENT AND TRESPASS TO TRY TITLE. 

1. In an action of trespass to try titles, instituted against a mortgagor in 
possession, the mortgagee, if entitled to the right of entry, my be ad- 
mitted as a party defendant.— Noble et al. v. Coleman 4 Gunter, 17 

2. The plaintiff in an action of ejectment or trespass to try title may dis- 
miss the suit whenever he thinks proper, and the fact that the bene- 
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ficial interest in such suit is in another cannot affect his right to do 
so.— White v. Nance, 345 
3. Where a trustee in a deed, executed for the benefit of creditors, quit- 

claims to the grantor all his right, title and interest in the trust estate, 
the latter is thereby re-invested with the legal title, and a subsequent 
sale of it by the trustee, under the deed, conveys no such title to the 
purchaser as will sustain an action of trespass to try titles.—Huckaby 
v. Billingsly, 414 
See Claims under Treaties, &c. 1, 2. 

Estoppel, 5. 

Evidence, 1, 16, 17. 

Fraud, 1. 


ELECTION. 
See Evxecutors, §c. 3. 





ERROR. 
1. A writ of error will not lie on the order of an inferior Court granting 
a new trial.— Walker v. Hale et al. 26 


2. This Court has no power to revise the action of the Orphans’ Court 
on the annual settlement of a guardian’s accounts.— Stewart v. Price,A0 
3. A writ of error will not lie to revise the action of an inferior court, on 
an application for the allowance of interrogatories under the statute 
to a party in the suit.—Robinson v. Craig, 50 
4. A proceeding under the act of 1803 for partition is not such a judg- 
ment, sentence or decree, as will sustain a writ of error. Certiorari is 
the only process by which it can be brought under review.—Heirs of 
Bryant v. Stearns, 302 
5. Where the late husband of a deceased wife propounds his interest and 
moves the Orphans’ Court fora decree against her guardian for a sum 
of money in his hands, which belonged to his ward, a denial of the mo- 
tion is such a final order as will support a writ of error—McDaniel v. 
Whitman, guardian, _ 843 
6. If a plaintiff desires to dismiss his suit, but the court notwithstanding 
proceeds to a trial, whereby the same result is attained that would 
have been effected by the dismissal, no injury is done to the plaintiff, 
and the judgment consequently will not be reversed.— While v. 
Nance, . 345 
7. Where points ate reserved and certified by the primary court as novel 
and difficult, this court, in the absence of a writ of error, cannot go be- 
yond the questions presented by the reference and consider others not 


embraced by it.«-Moore v. The State, 411 
8. An error, from which no actual injury results, is not a ground of re- 
versal.— Ransom, adm’r, v. Quarles, 437 


9. The expression of an opinion by the court, during the progress of a 
cause, which does not appear to have been given as a charge to the ju- 
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ry, or intended for their hearing, although erroneous, cannot constitute 
a ground of reversal.—Greene v. Tims, use gc. 541 


10. Where no question is raised in the primary court, by plea or otherwise, 
as to the right of a corporation to hold land or maintain an 
action for its recovery, the objection cannot be made for the first time 
in this court.—Henley v. Br. Bank at Mobile, 652 

11. The admission in evidence of a second deposition of the same witness, 
taken without a previous order, is a matter entirely within the discre- 
tion of the primary court, and is not revisable on error.—Herbert v. 
Hanrick, 581 

12. Where no injury to the plaintiff in error could possibly have resulted 
from the admission of improper evidence, it furnishes no ground of 
reversal. Ib. 

13. An irregularity in the entry of the levy on an execution cannot affect 
the title of the purchaser, and as evidence intended to explain it is 
immaterial and unnecessary, its admission, though erroneous, cannot 
avail as a ground of reversal.—Forrest g¢ Lyon v. Camp, 642 

14. When a claimant has appeared and proceeded without objection to 
a trial of the right of property, he cannot insist for the first time in 
this court that the suit was discontinued for want of prosecution.— 
Windham v Clarke et al. 659 

15. Either party in a claim suit has the right before trial to require that 
the issue be made up, but if they go to trial without doing so, the want 
of an issue cannot be assigned in this court as error. Ib. 

16. In criminal, as well as civil cases, it is within the discretion of the 
court, on the agplication of either party, to require the witnesses to be 
examined out of the hearing of each other, and its ruling in that res- 
pect cannot be assigned as error.—McLean v. The State, 672 

17. An opinion expressed by the court, during the progress of a trial, 
which does not appear to have been given in charge to the jury, or to 
have been in any way connected with a refusal to charge, or with the 
admission or rejection of testimony, cannot be the subject of revision 
in this court.— Phillips v. Beene, 720 

18. A joint administrator cannot complain that separate judgments are ren- 
dered against him and his co-administrator for the assets found in their 
hands respectively: It is error without injury, and constitutes po ground 
for reversal—Kavanaugh ¢ Wife v. Thompvon & Wife et als. 817 

19. Administrators cannot complain that a decree, regular in form, is rendered 
against them in favor of infant distributees, without the appointment of 
guardians ad litem. Ib. 
See Court, Charge of, 9, 10,11. 

Intendments, &c. 1, 5, 7. 
Orphans’ Court, 1, 3, 10. 


ESTATES OF DECEASED PERSONS. 


1. The filing of a certificate of the clerk of the court in which a judgment 
was rendered against an insolvent estate, substantially describing the 
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judgment, is a sufficient compliance with the statute requiring claims 
to be filed, and it is competent for the creditor, after objection is made, 
to produce a transcript of the record.— Ransom v. Quarles, 437 

g. Where a clerk’s certificate, substantially describing a judgment, is filed 
by acreditor as evidence of his claim against an insolvent estate, the 
omission to specify the costs is immaterial, as they are merely conse- 
quential to the judgment. Ib. 

3. Creditors of an estate, regularly declared insolvent, who have pre- 
sented their claims to the administrator within eighteen months after 
grant of administration, but who have failed to file them with the 
clerk within six months after the decree of insolvency, are entitled to 
be paid if the estate should ultimately prove solvent, and at the firal 
settlement, should be permitted to show that the administrator is 
chargeable with assets which he has not accounted for, with a view of 
establishing the fact of its solvency.—Middleton’s Adm’r et al. v. Maull’s 
Adm’r, 479 
See Costs, 2. 

Execution, Writ of, 2. 








ESTATES IN REMAINDER. 


1. To enable the remainder man to demand security of him who has the 
present interest in a chattel, it is necessary that he should show that 
the chattel is in danger of waste or deterioration, or that it will be re- 
moved from the country, and his ability to obtain the possession, when 
the first estate determines, thereby rendered uncertain.—Nance et als. 
v. Coxe, 125 


ESTOPPEL. 

1. The gratuitous payment of rent by one in possession of real estate 
does not estop him from showing the true character in which he holds 
the premises.—- Shelton v. Carrol et als. 148 

2. If P. having title to slaves, recognises the right of R. B. H. to dispose 
of them by will, and upon demand by the personal representative of 
R. B. H. surrenders them to him, and with actual notice of all the 
proceedings, stands by and suffers them, without objection on his 
part, to be divided, under an order of the Orphans’ Court, among the 
distributees of the estate, and carried by them into other States, he is 
estopped from setting up against such personal representative any 
claim for or on account of said slaves.--Harrison v. Poole, 167 

3. A tenant is estopped from denying the title of his landlord, and inter- 
posing to it an outstanding title, which has never been asserted against 
him.— Pope et al. v. Harkins et al. 321 

4. A tenant is estopped from setting up against his landlord or those 
who claim under him a title adverse to that which he acknowledged 
by his tenancy. If he relies on a title acquired after the term of his 
landlord expired, he should show or propose to show it in connection 

with his evidence of title —Henley v. Br. Bank at Mobile, 553 
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5. If one, seized in fee of land, induces enother to purchese it at execu- 
tion sale, as the property of a third person, he is not estopped in a 
court of law from asserting his title against the purchaser. In such 
case a court of equity alone is competent to afford relief— McPherson 
v. Walters, 714 

6. Where a writ in detinue is served on the defendant twenty-four days 
after its issuance, the execution by him of a replevy bond for the pro- 
perty does not estop him from showing that it was not in his possess- 
ion at the commencement of the suit.— Wallis v. Long, 738 





EVIDENCE. 

1. Admissibility and Relevancy of. 

1. The fact, that B. is the usee in the suit, does not render a deed, exe- 
cuted by him as sheriff, before the institution of the suit, inadmissible 
in evidence to shew title in the plaintiff—£z’rs of Smith v. Houston, 
use, fc. 111 

2. When a plaintiff and defendant deduce title from the same person— 
the one by parol gift, the other under a subsequent will—testimony, 
tending to establish the insanity of the testator at the time of the exe- 


cution of the will, is wholly irrelevant and properly rejected —Bryant 
v. Ingraham, 117 


3. P., who was never married to, but lived with an illegitimate daugh- 
ter of R. B. H., had charge in South Carolina of certain slaves as his 
overseer, which he afterwards for fifteen years held possession of in 
this State, claiming and controlling them as hisown. R. B. H. within 
this time lived in the immediate neighborhood of P., and repeatedly 

' spoke of the slaves as P.’s property, but when about to die executed 
a will, bequeathing them to P. in trust for the benefit of certain other 
slaves whom he attempted to manumit. The will, at the drawing up 
of which P. was present and gave the names of most of the slaves so 
bequeathed, required that he should, before he assumed the execution 
of the trust, enter into bond for its faithful performance. After the 
death of R. B. H. and the probate of the will, K. H., one of the distri- 
butees of the estate, was appointed administrator with the wil! annex- 
ed, and demanded the slaves from P. P. surrendered them to him, 
and he kept them for two years, when they were distributed under 
an order of the Orphans’ Court, and some of them carried to other 
States, P. having actual notice of the Orphans’ Court proceedings 
and of the consequent division of the slaves, and making at the time 
no‘objection to either. Held—I. That in a suit by P. against K. H. 
for the recovery of the slaves, it was not competent for him to prove 
that before he surrendered the slaves, J. H., one of the distributees, 
told him that if any of them fell to his share he would make him “a 
compliment” of them ;—II. That the record of the proceedings in the 
Orphans’ Court touching the distribution of the slaves was admissible 
evidence for K. H.;—III. That a receipt from P. to <he administrator 
for “ all demands in full against the estate,” if he claimed under the 
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will, was relevant, but, if he claimed by independent title adversely to 
the estate, irrelevant testimony ;—IV. That it was competent for K. 
H. to prove the application of P. to the Register in Chancery to enter 
into the bond required by the will, as conducing to show that he con- 
sidered the slaves as passing by it.—Harrison v. Pool, 167 
4. Where a record is introduced by a party to prove a particular fact, 
the opposite party is not entitled to avail himself of it as proof of other 
facts, for which he could not have used it as primary evidence.—Hern- 
don v. Givens, 262 
5. Where a record is composed of several distinct papers, they should 
be attached, that the court may be enabled to see that the clerk’s cer- 
tificate applies to all of them. But if this is not done, would it not 
be competent to establish the genuineness and authenticity of the trans- 
cript by showing that it is asworn or examined copy?—QUERE? Ib. 
6. If a witness, examined under commission, states facts which are ad- 
missible, but insufficient per se to make out the case, his deposition 
should not be excluded, if the party offering it announces his purpose 
to show their relevancy by other evidence.—-Scales v. Desha, Shep- 


herd & Co. 309 
7. Hearsay evidence is inadmissible. Ib. 


8. The declarations of an agent, acting within the scope of his authority, 
and of the party with whom he contracts, when made at the time of a 
transaction, are a part of the res geste, ar.d admissible in evidence.- - 
Williams v. Shackelford, 318 

9. In a criminal prosecution, the only legitimate purpose, for which the 
accused can introduce evidence to show hostile feelings towards him 
on the part of a witness for the State, is to impeach his credit; and 
where, after such witness had testified to com:nissions by the accused 
of the offence charged at different times, it is proven that he did a par- 
ticular act to entrap the accused, and thereby to procure additional evi- 
dence against him, it is not error in the court to refuse to instruct the 
jury, that “they might consider it as a circumstance tending to st.ow 
that the witness had no proof before that time that would acini the 
defendant.” — ossett v. The State, 362 

10. The possession of property by a bankrupt six years after he filed his 
petition, creates no presumption of fraud in the procurement of his 
discharge, and evidence of such possession, unaccompanied with other 
proof, is properly excluded from the jury.—-Powell v. Knox, 364 

11. The mere fact that a bankrupt, at some time prior to the filing of his 
petition, was owner of certain property, which is not returned in his 
schedule, raises no such presumption of fraud as will cast upon him 
the burden of explanation. Ib. 

12. On the trial of an indictment for keeping an establishment for the sale 
of confectionary, &c. without license, evidence that the title to the pre- 
mises, on which the business is carried on, is in a trustee for the use of 
the defendant’s wife, is wholly irrelevant and properly excluded.-- Wil- 
liamson v. The State, 431 

59 
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13. In a suit at law by partners, the admission of one of them, after the 
dissolution of the firm, that he has no right of action, is competent tes- 
timony in bar of the suit.—Cochran & Estill v. Cunningham’s Ex’r, 448 

14. In an action of trover, the declaration of the defendant in reply toa 
demand of the property, that he holds it as the guardian of a third per- 
son and that the plaintiff has no right to it, is not competent evidence 
in his own favor.---Parker v. Goldsmith, 526 

15. The exception to the general rule, by wiich the declarations of the de- 
fendant in trover in reply to a demand of the property, when they 
amount to a reasonable excuse or qualification of his refusal to deliver 
it, are allowed to go to the jury, does not apply where the possession 
has been tortiously acquired. Ib. 

16. Misrecitals in a sheriff’s deed of the judgment or process, under 
which the sale was made, will not authorise the rejection of the deed as 
evidence, in an action by the purchaser to recover possession of !and. 
—Henley v. Br. Bank at Mobile, 552 

17. There is no error in permitting the plaintiffin an action of trespass to 
try title to give in evidence a notice served by him on the defendant, 
apprising him of his title and of his intention to claim rent.---Herbert 
v. Hanrick, 581 

18. A motion entered on the docket, with the memorandum of the Juége 
written across it showing his action thereon, though not spread upon 
the minutes of the court, is guasi a record and admissible in evidence 
to prove the facts which it imports.—-T’he Gcvernor, use &c. v. Ban- 
croft et al. 605 

19. Where the trustee, in a deed for the benefit of creditors, permits the 
grantor until his death and his administrator afterwards to retain pos- 
session of and make a crop with the slaves of the trust estate, the ad- 
mission of the administrator, who sold the crop and received its pro- 
ceeds, as to the amount ofsuch sale, is not evidence against the trus- 
tee.— Harrison, adm’r, et al. v. Mock, et als. 616 

20. Any description in au order of the commissioners’ court, appointing an 
overseer, by which the road can be ascertained, is sufficient ; and such 
order is not void, or inadmissible in evidence, because it designates the 
road by a name different from that by which it is known in the neigh- 
borhood.---Alexander v. The State, 661 

21. B., the owner of a slave, gave permission to W. to whip him when. 
ever he should find hi:n on his premises, and to use such means as 
were necessary and proper to keep him away. W. caught the slave 
on his premises, and whipped him, ani, having found him there again, 
about three years afterwards, inflicted on him a whipping of much 
greater severity: Held—ist. That in an action of trespass for the 
second, evidence of the first whipping is admissible in mitigation of 
damages. 2d. That if the plaintiff desired to restrict its influence 
upon the jury, he should have asked appropriate charges of the court 
limiting its legal effect.--Boling v. Wright et al. 664 

22. Where a witness, being asked by the prisoae:’s counsel why she puta 
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particular questiun to the deceased just before his death, answered that 
she did so “in consequence of what the prisoner had told her some two 
hours previous,” this will not authorise the prisoner to give in evidence 
his conversation with the witness at the time referred to.—McLean v. 
The State, 672 
23. The prisoner and the deceased having had a difficulty the evening before 
the homicide, the prisoner threatened that between the setting of the sun 
on that evening and its rising on the next day, he would kil! the deceased : 
On the next morning. the sun having just risen, the prisoner, armed with 
a gun, was on the road that led to the house of the deceased, and imme- 
diately before he shot the deceased, had a conversation with a witness, 
who was examined upon the trial: Held—That if the witness, without 
objection on the part of the prosecution, is permitted to state that the pri- 
soner in that conversation spoke of the difficulty of the evening before, the 
door is opened for the admission of the entire conversation, and it is error 
to exclude it, so long as the portion admitted is suffered to remain before the 
jury. Ib. 
24. A witness, who is not a medical man, is incompetent to express an opin- 
ion as to the particular species of fits with which any one is afflicted. Jb. 
25. Where insanity is set up as a defence to an indictment for murder, the 
subsequent as well as previous acts and declarations of the prisoner are 
admissible in evidence to show his true mental condition at the moment of 
the homicide. Th. 
26. Where a subsequent purchaser insists that, as against a prior grantee 
whose deed has not been recorded, he is a bona fide purchaser without 
notice, it is incumbent on him to prove the payment of a valuable 
consideration: The recitals in his deed are not evidence thereof.--- No- 
len & Thompson v. The Heirs of Gwyn, 725 
27. On final settlement of the dccounts of an executor or administrater, 
the Orphans’ Court does not possess the power to render a decree in 
his favor, or to go further than to discharge him. Where the court, 
therefore, certifies a balance in his favor, it is coram non judice, and 
cannot be received as evidence against the administrator de bonis non. 
~-Brazier & Co. v. King, 73 
28. When an attorney, employed to collect money, is called on fer a set- 
tlement, his odmission of the amount collected is competent evidence 
against his client, but the client may nevertheless show by other proof 
that the fact edmitted did notin truth exist.---McRae et al. v. Ins. Bank 
of Columbus, 755 
29. The allegations of a bill not sworn to by the complainant are to be 
considered as the mere suggestions of counsel, but those contained in 
a bill, which is verified by him, are competent evidence against 
him. Ib. 
30. Where insanity is set up as a defence to a criminal prosecution, it is 
competent for a witness, whose intimacy with the prisoner and oppor- 
tunies for observation have been such as to enable him to form a cor- 
rect judgment of his mental condition, not only to depose ta facts, but 
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to give his opinion as to whether he was sane or not at the time of the 
commission of the offence.—Norris v. The State, 116 


31. Where in a proceeding to have entry of satisfaction of an execution, the 
only issue joined is the fact of payment, proof that the judgment was as. 
signed to a third person before the payment, does not tend to establish or 
disprove the issue, and is consequently inadmissible.—Edwards y. 
Lewis, 813 

2. Best and Secondary Evidence. 

32. If a subscribing witness to an instrument becomes incompetent from 
interest, without the fault or agency of the party who claims under it, 
secondary evidence is admissible to prove its execution..-Ezr’s of 
Robertson v. Allen, 106 

33. Although a written instrument may contain the highest evidence of 
a witness’ interest, it is not indispensably necessary to produce it.— 
The proof may be made by the witness himself on voir dire, or by any 
other person who is able to testify to the fact. b. 

34. The affidavit of the complainant of the loss of a deed, is not evidence 
of the fact of loss, but such loss must be proved, and is usually arrived 
at inferentially.—Owen et al. v. Paul, 130 

35. Where a bill alleges that a deed, charged to be lost, was deposited in 
the office of the Clerk of the County Court, proof should be made of a 
search in that office, as otherwise the presumption would arise that 
it was still there. Ib. 

36. Where in an action against the endorser of a promissory note, the 
plaintiff swears that he delivered the note to an attorney for collection 
and has not seen it since, though he has made diligent search for it, 
and proves by the Clerk of the Court in which suit was instituted 
against the makers, that judgment was rendered at a particular term, 
and that all the papers in the cause had been abstracted from his office, 
a sufficient predicate is laid for the introduction of secondary evidence. 

. Herndon v. Givens, 261 

37. On the death of a trustee, the title deed of the trust estate devolves 
on his personal representative, and a notice to produce it, given to 
one of the cestui que trusts, is not of itself sufficient to authorise the ad- 
mission of secondary evidence.---Powell v. Knox, 364 

38. A certified copy of the record of a deed, from the court of another 
State, is not admissible as secondary evidence, unless it be first shown 
that the deed was registered by authority of law. Ib. 

39. Parol proof of an entry under a pre-emption right is inadmissible, 
without first showing that the record evidence thereof cannot be had. 
--Phillips v. Beene, 721 

40. Where there is no subscribing witness to a lost deed, a sufficient pre- 
dicate being laid to let in secondary evidence, its contents may be 
proved by any one who has read it and knows what it contains.—--No- 
len & Thompson v. The Heirs of Gwyn, 725 


. 3. Weight and Burden of Proof. 
41. The retention of possession, by the mortgagor, after the law day has 
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elapsed, is not prima facie evidence of fraud: It is, at most, but a cir- 
cumstance from which fraud may be inferred.— Dearing v. Watkins, 20 
42. The inventory returned to the court by an administrator is prima facie 
evidence against him, and, in the absence of other proof, is sufficient to 
charge him ; but it is competent for him to show errors or mistakes in 
it, in order to relieve himself pro tanto from the charge.---Craig G- Wife 
McGehee & Armstrong, 41 
43. The possession of real estate by a vendor, after an absolute sale, is not 
of itself presumptive evidence of fraud, but is a circumstance merely 
from which fraud may be inferred, and as such is properly submitted 
to the jury.— Noble et al. v. Coleman & Gunter, 77 
44. In a proceeding under the statute to try the right of property, the gen- 
eral issue, after the onus is shifted, puts the claimant upon proof of 
his right to interpose the claim.-—Foster v. Smith, 192 
45. A receipt for money is only prima facie, not conclusive evidence of 
the fact recited in it, and may be conradicted by oral tesimony.---Dri- 
ver, adm’r, v. Hudspeth, 348 
46. Where, upon the trial of an issue of fraud vel non in obtaining a dis- 
charge in bankruptcy, it is shown that five years before the filing of 
his petition the bankrupt was the owner of a certain slave, which was 
not rendered in his schedule, and that four years after his discharge 
the same slave was in his possession, the law raises the presumption 
that he was the owner of the slave during the inferim, and devolves 
upon him the necessity of showing by competent proof that such was 
not the fact.---Powell v. Knox, 364 
47. An answer responsive to the allegations of the bill, or to interrogato- 
ries therein, which the defendant is bound to answer, is evidence for 
him must and prevail, unless outweighed by other testimony.—Hogan 
et als. v. Smith et als. 600 
48. To render the annual settlements of an administrator prima facie evi- 
dence, so as to dispense with further proof of the items on final settle- 
ment, it is necessary that the distributees should have been allowed an 
opportunity of objecting to the items, and contesting their correctness. 
-—- Willis’ Adm’r v. Willis’ Distributees, 652 
49. To support a count on an account stated, it is not necessary to prove that 
there had been different items of account, cross demands, or mutual dea!- 
ings between the parties: The admission of a certain sum due, in res- 
pect of a demand for which an action would lie, is evidence sufficient to 
sustain it.--- Ware G- Cowles v. Dudley, 742 
60. Although in an action of slander for charging the plaintiff with per- 
jury, it is necessary for the defendant, if he pleads justification, to sup- 
port his plea with such proof as would be required to convict the 
plaintiff on an indictment for that offznce, yet it is not necessary, as 
in a criminal prosecution, that it should be of that degree of certainty 
requisite to remove all reasonable doubt from the minds of the jury — 
A mere preponderance is sufficient.—Spruil v. Cooper, 791 
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EVIDENCE—coxtinvep. 
4. Parol Evidence. 


51. Parol evidence is inadmissible in a trial at law, to prove a considera- 
tion inconsistent with, or different from, that expressed in a deed.--- 
Murphy, Trustee &c. v. Br. Bank at Mobile, ~ 90 

52. In the examination of a witness on voir dire, it is permissible for him 
to testify as to the contents of written instruments that are not pro- 
duced..—Herndon v. Givens, 262 

53. Where a deed of assignment is not fraudulent on its face, it is compe- 
tent to show by parol proof that no secret fraud was intended to be 
consummated by it.--Abercrombie v. Bradford, 560 

54. A party to a deed or other instrument, who alleges a mistake in 
drawing it, must become an abtor in seeking to reform it: until re- 
formed, it is the htghest evidence of the contract, and cannot be con- 
tradicted or varied by parol proof.—Hbogan et als. v. Smith et al.s 600 

55. Where the return of a sheriff upon a writ of attachment fixes on him 
a liability to the plaintiff, it is not competent for him in a suit by the 
latter founded on such return to prove that it is incorrect. In such 
case, a direct application for leave to amend the return should be made 
to the court whence the process issued.-—-T'he Governor, use &c. v, 
Bancroft, 605 

56. A mortgagee may release his mortgage by a sufficient parol agree- 
ment, although the mortgage be under seal and the debt unpaid.-- WWail- 
lis v. Long, 738 

5. Duing Declarations. 

57. On the trial of an indictment for murder, the declarations of the deceased, 
touching the homicide, although he does not state at the time that he is 
conscious of impending death, if made under such circumstances as in 
the ju¢gment of the court will reasonably warrant such an inference, are 
admissible in evidence as dying declarations.---McLean v. The State, 672 

58. Where the deceased, being asked “ who slot him,” replied, “ the pri- 
soner,” the declaration is complete, and cannot be rejected, because, from 
weakness and exhaustion, he was unable to answer another question, pro- 
pouud ‘d to him immediately afterwards. Ib. 

59. Dying declarations are admissible in evidence, wherever their subject 
matter has reference to facts and circumstances, which would constitute 
a part of the res geste. ; Id. 
See Depositions. 

Estoppel, 
Witness. 


EXCEPTIONS, BILL OF. 


1. Every legal intendent is made in favor of the affirmance of judgments, 
and where a chatge of the court as applicable to the facts of the case may 
or may not be correct, it is incumbent on the party complaining to 


set out in the record so much of the evidence as is necessary to show its. 


error.— Greene v. Tims, use gc. 541 





—* 
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EXECUTION, WRIT OF. 


1. Whether a sheriff, who has levied on and advertised property under 
one execution, can sell under another, which has not been levied— 
QvuERE ?---Bliss v. Watkins, 229 

2. The levy of an execution on real estate does not divest the title of the 
defendant, and if the execution is retured without a sale, and the de- 
fendant die before any further proceedings are had thereon, the title 
descends to the heirs at law.—Fry v. Br. Bank at Mobile, 282 

3. The interest of a vendee of land, who holds a bond for titles and has 
paid the purchase money, cannot be sold under execution at law, and 
such sale confers no title upon the purchaser.—Hogan et als. v. Smith 
et als, 600 

4. A sale under execution is not void, merely because the officer sells a 
less iaterest in the property than the defendant really owns.---O’ Con- 
nor v. Youngblood, 718 


See Evecutors, &c. 7,14, 15. 


EXECUTORS, ADMINISTRATORS, AND SURETIES. 


1. Where a testator makes a pecuniary bequest, with the direction, that 
it “be kept and loaned out upon interest by my executors,” until the 
happening of a certain eveit, then to be divided between the legatees, 
the executors will be considered as holding the fund as executors, and 
not as trustees. Perkins v. Mvore, Judge, use, ec. 9 

2. An executor will be presumed to hold a legacy as executor, unless it 

clearly appears from the will, that the testator intended that he should 

hold in a different capacity. Ib. 

If an executor, invested by the will with power over a legacy, as trus- 

tee, and not as executor, comes into possession of it in his representa- 

tive capacity, his election afterwards to hold it as trustee must be man- 
ifested by some plain and unequivocal act, indicating such inten- 
tion. Tb. 

4. Tie inventory returned to the court bp an administrator is prima fa- 
cie evidence against him, and, in the absence of other proof, is suffi- 
cient to charge him, but it is competent for him to show errors or mis- 
takes in it, in order to relieve himself pro tanto from the charge.--- 
Craig & Wife v McGehee & Armstrong, 41 

5. Where an administratrix, duly authorized by the court to keep to- 
gether the personal estate of her intestate for the term of ten years, 
unites her own labor, and that ofa slave, belonging to her, with the 
labor of the slaves of the estate,—charges herself with the entire pro- 

«ceeds of the crops,—and, by her prudence and diligence, so manages 
the trust as to advance the interest of the beneficiaries,—she is enti- 
tled, on final settlement, to a fair compensation for the services of her- 
self and slave. Ib; 

6. An administratrix, who has managed the estate with prudence and 
in good faith, and who has been guilty of no default in settling, when 
required to do so, does not forfeit her right to compensation, by her 
omission to make annual returns. Ib. 


9 
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1. Aeturn of no property, on an execution issued against the adminis- 
trator of a deceased executor, upon final settlement of his intestate’s 
administration, will not authorise the issuance of execution against 
the securities of the executor.—Jenkins v. Gray et al. 100 

8. It is competent for an executor or administrator to submit to arbitra- 
tion a controversy in which the estate is concerned.—Jones, adm’r, v. 
Deyer § Wife, 221 

9. Where an administrator de bonis non pays to a former administra- 
tor a sum of money, which he advanced, during his administration, 
to satisfy a demand with which the estate was justly chargeable, he 
is entitled to an allowance for the sum so paid, in the settlement 
of his accounts.—Hearrin, adm’r, v. Savage, adm’r, 286 

10. The reasonable fees of attorneys, who were retained bona fide by 
a former personal representative to protect the interests of the es- 
tate, are, when paid by the administrator de bonis non, proper al- 
lowances in his favor, and, being part of the expenses incident to 
the administration, the sum so paid cannot be abated, although the 
estate is declared insolvent. Ib, 

11. Where, in consequence of the neglect of the administrator to take 
possession of the slaves of the estate, they are removed to another 
State, the estate is not liable for the expenses and compensation 
of an agent and attorney, employed by a creditor, who pursues and 
recovers them, without any contract with the administrator. Ib. 

12. If, after a decree of insolvency, the administrator pays in full claims 
which are not privileged, or whick create no lien on the estate, he 
will occupy the place of the creditors, and is only entitled to a pro 
rata allowance. But in such case it would be proper upon the set- 
tlement of his accounts to permit him to retain the pro rata shares of 
the creditors whose claims he represents, if they can be ascertained 
before a final dividend is declared. Ib. 

13. Since the passage of the act of 1843, where a judgment is rendered 
against an administrator, within eighteen months from grant of admin- 
istration, and execution is returned no property, it is a good defence 
to an action thereon against him, suggesting a devastavit, that, aiter the 
rendition of such judgment, the estate was regularly declared insol- 
vent.— Powe & Smith v. Sterreit, Judge, &c. 339 

14. A return of no property upon an execution, issued on a final decree 
against the administrator in the Orphans’ Court, but not made return- 
able to a regular term of the County Court, will not authorise the is- 
suance of execution against the securities to the administration bond. 
-—Liitle et al. v. Heard et ux. 358 

15. An administrator, who, as distributee of the estate, obtains a decree 
and execution against his co-administrator for assets received and not 
accounted for, cannot, on a return of no property, have execution 
against the joint securities of himself and co-administrator. Ih. 

16. If an administrator receives as assets of the estate a note, secured by 
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mortgage on property more than sufficient to pay it, and makes no ef- 
fort to enforce the security, he is chargeable with the amount of the 
note, notwithstanding the insolvency of the maker, unless he shows 
some satisfactory reason for his failure to do so.--- Willis’ Adm’r v. Wil- 
lis’ Distributees, 652 
17. An administrator, who, after receiving the assets of the estate, is su- 
perseded by the appointment of another, and,.upon the resignation of 
the latter, again invested with the trust, is liable on final settlement of 
the administration last assumed to account for the assets received on 
the first, and not delivered by him to the intermediate administrator. Jb. 
18. Under the act of 1821, (Clay’s Dig. 227, § 30,) the administrator de 
bonis non of an estate is the proper person to revive ard enforce a 
judgment belonging to the estate, and recovered in the name of the 
deceased administrator in chief.— Warren, ex’r, v. Rist, adm’r, 686 
19. On the marriage of an administratrix, the husband becomes administrator 
in her right for his own safety, and takes upon himself all the duties, and 
is entitled to all the privileges, which belonged to her before the marriage : 
He is therefore the proper representative of both, and service of citation 
upon him alone is sufficient to support a final settlement oi the adminis- 
tration.—-Kavanaugh g- Wife v. Thompson & Wife et als. 817 
20. On the final settlement of the estate in the Orphans’ Court, the distribu- 
tees sought to charge the administrators with the value of four slaves, 
which they had returned in the inventory, and produced in evidence the 
record of a judgment in detinue, rendered some eight years before, in favor 
of the administrators, as such, against one E. L., showing the recovery of 
the slaves in question. The administrators, to show that the slaves never- 
theless were not assets of the estate, offered to prove that during the pen- 
dency of the suit, E. L., who was insolvent, filed his bill in chancery 
against them, claiming one half of the entire estate of their intestate ; that 
a compromise was effected, by which it was agreed that E. L. should 
dismiss his bill, relinquish his claim to all the estate, except the slaves 
sued for by the administrators, and al!ow judgment to go against him for 
them, for the purpose of protecting them against liability for his debts ; and 
that, this arrangement having been carried out, one of the administrators, 
in his own. right, afterwards purchased the slaves from E. L. The court 
rejected the proof. Held—Ist. That the trust in favor of E. L., which it 
was the object of the evidence to establish, was void, by reason of the fraud 
intended his creditors, and being void, the exclusion of the evidence was 
not erroneous, since its admission could not possibly have affected the re- 
sult. 2d. That by the recovery, the slaves or their alternate value, if in- 
sisted on by the distributees, were assets of the estate, and the administra- 
tors chargeable with such value for neglecting to enforce the judgment.— 
3d. That the title to the slaves, acquired by the purchase from E. L., can- 
not, under the circumstances, be set up against that of the estate. Ih. 
21. Where administrators are guilty of a conversion, in permitting a slave 
belonging to the estate to go into the possession of a third person, and the 
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slave is lost, the distributees may elect either to accept another slave that 
the administrators have substituted in the stead of the one lost, or to charge 
them with his value. If they elect the latter, the court may properly 
charge the administrators with the amount recovered by them from the 
person in whose possession the slave was, when lost, as the value of such 
slave.---Jb. 818 
See Actions, &c. 1. 

Costs, 1, 2. 

Error, 18, 19. 

Judgment and Decree, 1. 

Orphans’ Court, 1. 

Parties to Actions, 1. 


FORMER RECOVERY. 
See Pleadings at Law, 2, 3. 
FRAUD. 


1. Fraud pollutes public as well as private sales, and in an action of 
trespass to try titles, between parties claiming by purchase under exe- 
cution against the same defendant, it is error to exclude evidence tend- 
ing to show that the deed of the sheriff, upon which the plaintiff relies, 
was fraudulently obtained, and was intended to delay and hinder cre- 
ditors.--Forrest & Lyon v. Camp, 642 

2. A court of equity acts in personam, and, when it has jurisdiction of the 
person, will afford relief against fraud, notwithstauding the property, in 
reference to which the fraud has been committed, is without the 
jurisdiction. In such case, the retief will be adapted to its equity and 
justice, and if the frauduient grantee refuses to return the property, he 
may be charged with its value—Svapler et al. v. Hur?s Ex’rs, 799 
See Assignments, 1, 2, 4, 5. 

Case, Action on, 1. 
Esstoppel, 5. 
Evidence, 41, 43, 46. 


FRAUDS, STATUTE OF. 

1. The first section of the Statute of Frauds (Clay’s Dig. 254) does not 
require that a written undertaking to pay the debt of another should 
state the consideration of the promise.--T'hompson v. Hall, 204 

2. Every writing, which is the foundation of an action, being made by the 
statute of 1811 (Clay’s Dig. 340, }152) “evidence of the debt or duty 
for which it was given,” it is not necessary, in declaring on a pro- 
missory note, to allege the consideration. The fact that the note ap- 
pears on its face to have been given for the debt of another cannot 
affect the principle. Ib. 


GAMING. 


1. Where W. loses at gaming the note of H., given for W.’s accommo- 
dation, and the winner loses it in the same way to M. &'S., or transfers 
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GAMING—conTINvED. 
it to them in discharge of a gambling debt, M. & S., not being bona fide 
holders, cannot by an arrangement between themselves, confer upon 
the note a validity which it did not previously possess.--- Whitlock v. 
Heard, 336 
See Bills of Exchange, &c. 1. 


GARNISHMENT AND GARNISHEE. 


1. Where a plaintiff in garnishment, during the term at which the an- 
swer of the garnishee is filed, makes affidavit of its incorrectness, it is 
a sufficient initiation of the contest, provided for by the statute, with- 
out an issue being then formed.---Marston v. Carr, 325 
2. In a contest between the creditor and garnishee of a debtor, if the gar- 
nishee voluntacily joins issue and goes fo trial, it is a waiver of any 
previous irregularity in the proceedings. Ib. 
3. An affidavit of the incorrectness of the answer of a garnishee is all 
that is necessary to the regularity of an issue in a contest between 
him and the er«ditor. Ib. 
. Where a garnishee answers that certain effects, which he admits are 
in his hands, are going to the debtor of the plaintiff or fo the heirs of 
F., but that he is informed the debtor has no interest in them, except 
as the agent of he heirs of F., no judgment can be rendered upon the 
answer; but the heirs of F. should be summoned to contest with the 


i 


plaintiff the fact of the garnishee’s indebtedness. Tb. 
£. Inacontest between the creditor and garnishee of a debtor, the debtor 
is prima facie an incompetent witness for the garnishee. Ib. 


6. The possession by a garnishee of promissory notes and title deeds 
to real estate, in which the debtor has an interest, will not autho- 
rise the rendition of a judgment against him. Ib. 
The answer ofa garnishee, found in the transcript and identified by 
the minute entry, must be regarded as a part of the record.--Jones, 
garnishee, v. Howell, 695 
8. Where a garnishee denies that he is indebted to or has in his hands 
any effects of the debtor, and his answer is not controverted, he is enti- 
tled to a discharge, and cannot be held to answer further for a proba- 
ble future indebtedness, Ib, 
See Intendments, §&c. 8. 


=1 


GIFT. 

1. The declaration of J., that he had given a slave to B., and then hired 
it from him, without a delivery of the slave, is insufficient to perfect a 
parol gift.—Bryant v. Ingraham, 117 

2. A promissory note may be the subject of a gift snter vivos or causa 
mortis, but, in either case, an actual deiivery to the donee, or to a third 
person for him, is essential to its validity.—Jones, adm’r, v. Deyer and 
Wife, 221 
See Court, Charge of, 2. 
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GUARDIAN AND WARD. 

1. A guardian is bound to use ordinary prudence and diligence in man- 
aging the estate of his ward, and if he brings suits in the ward’s name, 
where no cause of action exists, he is personally chargeable with the 
costs, although he may have acted under the advice of counsel.— Sav- 
age, guardian &c. v. Dickson, 257 

&. A guardian should ascertain the facts of the case, before he brings 
suit for his ward, and if he heedlessly sues on a supposed state of facts, 
which in truth does not exist, he is personally liable for the costs in- 
curred. Ib. 

. 3. If the guardian of an infant, without an order from the Chancellor, or 
Judge of the Orphans’ Court, appropriate the principal of his ward’s 
funds to any purpose whatever, he does so at his peril, but if the ap- 
propriation was such as the Chancellor or Judge would, on applica- 
tion, have authorised and directed, he should be allowed it on the set- 


tlement of his accounts.--Stewart, guardian, v. Lewis, by his guar- 
dian, 734 





HUSBAND AND WIFE. 


1. Where property is bequeathed in trust “for the maintenance of a mar- 
ried man and his family,” the entire interest, as between him and his 
wife, vests absolutely in the husband, and, there being no children, his 
administrator, after his death, may recover the possession of the pro- 
perty from the wife in an action of detinue.---Allen g Wife v. While, 
adm’r, 181 

2. Money of a female ward in the hands of her guardian must be consid- 
ered as in her possession, and, as upon marriage the legal existence of 
the wife is merged in that of the husband, the possession is by operation 
of law transferred to him, and his marital rights thereupon immediately 
attach.— McDaniel v. Whitman, guardian, 343 

8. In a suit at Jaw on a note given for the purchase money of slaves sold 
and delivered to the defendant, damages in respect to them, resulting 
from the tortious act of the vendor’s wife committed in his absence, can- 
not be allowed as 2 discount or set off, it not appearing that the husband 
consented to the tort. or gave it his subsequent sanction.--Vaughi v. 


Wellborn, 377 
4. A wife, without the privity of her husband, has no power to rescind 
his coutracts. Ib. 


5. Slaves purchased by a wife, in the life-time of her husband, with her 
separate estate or the proceeds thereof, will be regarded in a Court of 
Equity as standing in the same predicament, in respect to the title, as 
the money that was paid for them; and if she is in the possession of 
slaves thus purchased, or in which her husband has conceded to her 
the exclusive title, she may, after his death, successfully defend an ac- 
tion at law brought by his personal representative for their recovery. 
The fact that the purchase was made from the husband himself can- 
not affect the principle.---Puryear, ex’r, v. Puryear, 486 
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6. If a wife purchases property from a firm, of which her husband is a 
member, pays for it with money furnished by him, and with his ac- 
quiescence takes a bill of sale in the name of a third person for her 
use, will not the transfer of the title operate as a postnuptial settlement 
and be effectual against all persons except creditors and purchas- 
ers ?—QUERE. Ib. 

"7. The use of the wife’s money by the husband, in the purchase or the 
redemption of his own encumbered property, wiil not per se invest the 
wife with such a title as will enable her, after her husband’s death, to 
successfully defend an action at law brought by his personal repre- 
sentative for its recovery, and a charge to the jury which assumes the 
reverse of this principle is clearly erroneous. Ib. 

8. Where a wife is the sole distributee of an estate, and the husband 
pays all the debts and takes possession of the assets witout adminis- 
tration, claiming them as his absolute property by virtue of his marital 
rights, although the legal title is not thereby vested in him, yet he ac- 
quires such an equitable interest in the property as a Court of Chan- 
cery will protect as against those who, after the death of the wife, may 
seek distribution thereof as the next surviving kin of the intestate.— 
Vanderveer v. Alston et als. 494 
See Chancery, 2, 3, 15. 

Criminal Cases, &c. 4. 
Wills, &c. 1, 2. 


INDIAN TITLES. 

1. Upon the approval by the President of a contract, made by an Indian 
reservee under the Creek Treaty of 1832, for the sale of his land, the 
‘the of the purchaser relates back to the date of the contract, and in- 
ures to his intermediate vendee, whether by quitclaim or warranty 
deed.---Nolen 4 Thompson v. The Heirs of Gwyn, 725 





INDICTMENT. 


1. An indictment, under the statute of 1848 (Acts 32, § 98,) for keeping 
an establishment for the sale of ccnfectionary, &c. without license, is 
not demurrable, because it was not prefered at the instance of an in- 
former.— Williamson v. The State, 43: 

2. An indictment against the overseer of a road, which describes it as “a 
public road of the second grade, beginning at and leading from the 
twenty-third mile post to the county line,” is sufficiently certain.-—Al- 
exander v. T'he State, 661 

3. In the criminal prosecution of a slave for murder, the indictment must 
allege who the owner is at the time it is found, and the allegation must 
be supported by the proof.---Phereby, a slave, v. The State, 774 


INFANTS AND INFANCY. 


1. Where an infant receives a sum of money, and covenants to pay it 
over in specified amounts to particular persons in another State, the 
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covenant is viodable merely and not void. Such contract is not neces- 
sarily prejudicial to him; nor does he thereby subject himself to dam- 
ages, or a breach of trust in respect of a third person. West y, 
Penny, 186 
2. The verbal affirmance of a contract, made during minority, renders 
it valid from its date, and, whether under seal or not, the contract 
may be declared on without noticing the subsequent promise. The 
subsequent promise is in legal effect but a waiver of the defence of 





infancy, and a ratification of the original contract. Ib. 
See Chancery, 10, 11. 
INJUNCTION. 


See Chancery, 8, 9. 


INSANITY. 


1. Where insanity is set up as a defence to an indictment for murder, the 
subsequent as well as previous acts and declarations of the prisoner 
are adinissible in evidence to show his true mental condition at the 
moment of the homicide.—McLean yv. The State, 673 

2. Where insanity is set up as a defence to a criminal prosecution, it is 
competent for a witness, whose intimacy with the prisoner and oppor- 
tunities for observation have been such as to enable him to form a cor- 
rect judgment of his mental condition, not only to depose to facts, but 
to give his opinion as to whether he was sane or not at the time of the 
commission of the offence.---Norris v. The State, 776 


INSOLVENT DEBTORS. 

1. The bond of a debtor, conditioned for his appearance before two jus- 
tices to take the benefit of the act for the releif of insolvent debtors, is 
not forfeited, if, after ten days’ notice to the creditor, he appears at the 
time and place appointed, with the inteniton of complying with its con- 
dition, but is prevented from doing so by the failure of one of the jus- 
tices to attend.—Rusi et al. v. Paine, 352 

2. The transfer of property dy a debtor, after his arrest and the execution 
of a bond to take the benefit of the ac* for the releif of insolvent debt- 
ors, does not constitute such a breach of the condition of the bond as 
can be inquired into in an action on it against the debtor and his secu- 
rity. Th. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Where an error is shown to have been committed by the primary 
court, the presumption is that it worked an injury to the party com- 
plaining; and the judgment must consequently be reversed, unless it 
satisfactorily appears that no injury could have ensued.—E.wecu'ors 
of Robertson vy. Allen, 106 

2. Where service of the writ has been accepted, and omitted to be 
proved, it may be proved and entered at a subsequent term; and where 
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the record disclosed an order “ that proof of the acceptance of the writ 
be now entered as of the last term,” this court will intend that the 
proof was rade.—Godbold et al. v. Meggison, adm’r, 140 
3. A witness, sworn in support of an indictment founded on a statute, 
which, in case of conviction, gives one half the penalty to the informer, 
is not to be considered the informer, from the mere fact that he is the 
only witness in the case.--- Williamson v. The State, 431 
4. Where, on an application to set aside a sale under execution, the judg- 
ment entry recites “that the petition, answers, and affidavits of the res- 
pective parties were in file and submitted, and that upon an inspection 
and consideration of these, the rule &c. was discharged,” are not the 
affidavits. filed on behalf of the petitioner to be regarded as a part of 
the record 7—QuveErE.—Lee v. Davis et al. 516 
5. Every legal intendment is made in favor of the affirmance of judg- 
ments, and where a charge of the court as applicable to the facts of 
the case may or may not be correct, it is incumbent on the party com- 
plaining to set out in the record co much of the evidence as is neces- 
sary to show its error.---Greene v. Tims, use &e. 541 
6. Where a seire facias to revive a judgment recites that B. W. in his 
life time, “under the style and description of B. W., administrator of 
all and singular the goods and chattels, rights and credits of E. J. C., 
deceased,” recoverd a judgment, &c., it cannot be intended that the 
judgment was recovered by him as administrator, but the words 
“style,” &c. must be regarded as descriptive merely.--- Warren, ex’r, 
v. Rist, adm’r, 686 
7. Where, on the application of an administrator for final settlement, the 
court orders publication “ for three consecutive times,” &c., and the 
decree recites that it was so made, it cannot be intended that publica- 
tion was made for three conseculive weeks, as required by the statute, 
and the decree is consequently erroneous.---Jenkins’ Distributees v. Jen- 
kins’ Adm’rs, 693 
8. The answer of a garnishee, found in the transcript and identified by 
the minute entry, must be regarded as a part of the record.---Jones, 
garnishee, v. Howell, 695 
9. Where the court gives an afirmative charge, which asserts an erro- 
neous legal proposition, the presumption is, in the absence of every 
thing to exclude it, that there was some evidence on the point, that 
called for instruction, although none appears in the bill of exceptions. 
--- Ware & Cowles v. Dudley, 742 


JUDGMENTS AND DECREES. 

1. The decree of an Orphans’ Cou:t against an executor or administr-. 
tor on final settlement, in the absence of fraud, is conclusive both as 
to him and his securities.---Perkins v. Moore, Judge, use, &c. 10 

2. A judgment on genera! demurrer to the declaration is a judgment on 
the merits, and is conclusive in a subsequent suit on the same cause 
of action.---Perkins y. Mocre, Judie, &c. 17 
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JUDGMENTS AND DECREES—continvep. 


3. A judgment or decree of a court, having jurisdiction of the parties, 
and the subject matter, however erroneous, until reversed or annulled 
is binding ‘upon them as to every question directly decided.---Cole, 
adm’r, v. Conolly, « 271 

4. The judgment of a court of record in this State for costs, under the 
act of 1812, (Clay’s Dig. 205,) creates a lien on the lands of the defend- 
ant from the date ofits rendition. —Forrest ¢- Lyon v. Camp, 642 

5. A decree of the Orphans’ Court, rendered on the day that the admin- 
istrator presents his accounts and vouchers for settlement—without 
the accounts being previously examined, audited, stated, and reported 
by the judge for allowance at a succeeding term—without the appoint- 
ment of guardians ad litem for the infant distributees—and without an 
order as to the person or persons to whom the balance found in the 
administrator’s hands is to be paid—conforms to none of the requisites 
essential to a final decree. Willis’ Adm’r v. Willis’ Distributees, 652 

6. A judgment nisi, which does not designate the party in whose favor 
it is rendered, is insufficient to support a final judgment.—Spence v. 
Simmons et al. 828 
See Chancery—Pleading and Practice in, 25, 26. 

Criminal Cases, &c. 2. 
Lien, 1, 3. 
Principal and Agent, 6. 
Verdict, 1. 


JURISDICTION. 


1. Has the Criminal Court of Mobile jurisdiction of an offence violative 
of the 98th section of the Revenue Act of the 6th March 1848 ?—Qu. 
—Moore v. The State, 411 
See Chancery, 4. 

Orphans’ Court, 4, 5,6, 7, 8, 13, 14. 
Partition, 4. 
Wills, dsc. 3. 


LANDLORD AND TENANT. 





1. Ifa tenant abandons the premises before the expiration of the term, 
the landlord may suffer them to remain vacant and recover the rent, 
or he may enter and determine the contract, in which event he would 
be entitled to recover only for the rent then due.--Schuisler & Don- 
nell v. Ames, 73 

2. A tenant is estopped from setting up against his landlord or those 
who claim under him a title adverse to that which he acknowledged 
by his tenancy. If he relies on a title acquired after the term of his 
landlord expired, he should show or propose to show it in connection 
with his evidence of title —Henley v. Br. Bank at Mobile, 553 

3. The lien ofa lessor on the goods and chattels upon the premises, for 
the rent due at the time of their seizure under attachment or execu- 
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LANDLORD AND TENANT-~continvep. 


tion, may be enforced by motion to the court to which the process is 
returnable, to direct an application of so much of the proceeds of the 
sale as may be necessary to discharge it.The Governor, use &c. v. 
Bancroft et al. 605 


See Estoppel, 3. 
Use and Occupation, 1, 3. 





LIEN. 

1. Where judgments are rendered on the same day, in favor of different 
plaintiffs, neither is entitled to priority on the ground of lien; but if 
one of the plaintiffs first sues out execution and proceeds to a levy and 
sale of the land of the defendant, he will.gain a preference over the 
other, by reason of his superior diligence, and must be first satisfied, 
notwithstanding the other may have placed his execution in the hands 
of the sheriff before the sale.—Bliss v. Watkins, 229 


9. A vendor of land, who has executed his bond, conditioned to make 
title upon the payment of the purchase money, has a lien on the land 
until such payment is made, and the vendee must show that he has 
an equitable right to the land, freed from such lien, before the Orphans 
Court can decree that the legal title be conveyed to him by the per- 
sonal representative of the vendor. Such a lien is regarded in the na- 
ture of a mortgage, and the fact that the notes given for the purchase 
money are barred by the statute of limitations does not destroy it.--- 
Driver, adm’r, v. Hudspeth, 348 

3. A judgment, rendered against a bankrupt before petition filed, is not 
a lien on real estate, held by him under an equitable title merely.—-Povw- 
ell v. Knox, 364 

4. The judgment of a court of record in this State for costs, under the 
act of 1812, (Clay’s Dig. 205,) creates a lien on the lands of the defend- 
ant from the date ofits rendition.—Forrest ¢- Lyon v. Camp, 642 

5. H., an inn-keeper, furnishes G., who is not his guest, but a mail con- 
tractor, with stables and provender for his horses for more than two 
years, during which time they are under the care of, and fed by the 
servants of G., and regularly used by him in running his stages to and 
from the stables of H. Held—That H. has no implied lien on 
the horses for the debt thus contracted by G.—Hickman y. Tho- 
mas, 666 


See Execution, &c. 3. 


LIMITATIONS, STATUTE OF, AND PRESCRIPTION. 

1. Will any length of time enable a party to prescribe for a nuisance— 
QuERE ?---Lewis v. Stein, 214 

2. No grant, licence or authority to erect or continue a nuisance can be 


60 
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LIMITATIONS, &c.—continveD. 


presumed from length of time, in opposition to repeated intermediate 
expressions of the Legislative will, prohibiting its erection. Jb. 
3. Statutes ot limitations do not run against the Government, unless it 
is expressly named ; nor against its grantee, until the Government has 
divested itself of the title—Doe ex dem. Kennedy’s Ex’rs v. Townsley’s 
Heirs, 239 
4. To entitle a party to insist upon the statute of limitations, his possess- 
ion must have been notorious, uninterrupted, and under an adverse 
claim of title for the period prescribed by the statute; and these 
are questions of fact for the determination of the jury. Tb. 


5. According to the law in force in Mobile, whilst under the dominion of 
Spain, prescription must rest on “good faith and just title.” A pos- 


session commenced by intrusion is deficient in both. rb. 
6. Can the title of the Government be divested by prescription ?— 
QUERE. Ib. 
7. Non-assumpsit infra sex annos is a good plea in indebitatus assumpsit.— 
Ware & Cowles v: Dudley, 742 
See Lien, 2. 


MALICIOUS PROSECUTION. 


1. Acount, which avers “that the defendant falsely, maliciously, and 
without probable cause, charged the said plaintiff with the crime of 
felony, and upon said charge, falsely, maliciously, and without pro- 
bable cause, caused the said plaintiff to be arrested by his body, 
and to be imprisoned and k pt and detained in prison for a long 
time, to-wit, for the space of one day then next following, at the 
expiration of which said time, he the said defendant caused the said 
plaintiff to be released and set at liberty, and wholly abandoned his 
said prosecution,” is not a good count in case for malicious prosecution, 
but is a good count in trespass for false imprisonment.— Ragsdale v. 
Bowles, 62 

3. If counts in case and trespass be joined, and the defendant demurs 
to one count oniy, the demurrer must be overruled. The mis-joinder 
can be reached alone by demurrer to the declaration. bb. 


MARRIAGE AND MARRIAGE SETTLEMENT. 


1. T.M. N. and A. M. C., in contemplation of marriage, enter into a 
contract, by which it is covenanted and agreed, that the said T. M. 
N., the intended husband, on the consummation of the marriage, 
shall have and receive all the property of the said A. M. C., and 
in consideration thereof, and in lieu of dower, shall settle on the 
said A. M.C., for her own proper use and benefit, free from his lia- 
bilities, a sum of money equal to the value of the property thus 








INDEX. 875 
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received, and charge his estate to that extent: Held, that on proof 
being made that the marriage was solemnized, and that the seid 
T. M. N. thereupon received from the said A. M. C. property of 
the value of twenty thousand dollars, a deed of trust, afterwards exe- 
cuted, in consideration of the provisions of said contract, by the 
said T. M. N. to W. M. N., to secure to the said A. M. C. the pay- 
ment of the said sum of twenty thousand dollars, is not voluntary 
but is founded on a full and valuable consideration.—Lockwood v. 
Nelson, ‘ 294 
2. Ifa wife purchases property from a firm, of which her husband is a 
member, pays for it with money furnished by him, and with his ac- 
quiescence takes a bill of sale in the name of a third person for her 
use, will not the transfer of the title operate as a postnuptial settlement 
and be effectual against all persons except creditors and purchas- 
ers ?—QUERE.— Puryear, ex’r, v. Puryear, 486 


3. An antenuptial agreement, by which the intended wife, in considera- 
tion of the settlement of her own estate to her sole and separate use, 
releases and relinquishes to her expected husband ull claim to dower 
in the lands of which he may be seized during the coverture, is not a 
bar to a proceeding at law, after his death, for an allotment of her 
dower.—Blackmon vy. Blackmon et als. 633 


MISTAKE. 


1. A party to a deed or other instrument, who alleges a mistake in 
drawing it, must become an actor in seeking to reform it: until re- 
formed, it is the highest evidence of the contract, and cannot be con- 
tradicted or-varied by parol proof.—Hogan et als. v. Smith et als. 600 

2. Where the return of a sheriff upon a writ of attachment fixes on him 
a liability to the plaintiff, it is not competent for him in a suit by the 
latter founded on such return to prove that it is incorrect. In such 
case, a direct application for leave to amend the return should be made 
to the court whence the process issued.—-T'he Governor, use &c. v, 
Bancroft, 605 


MORTGAGE. 


1, An unregistered mortgage is valid and operative against subsequent 
purchasers, with notice. The fact that the mortgage was executed in 
another State, whilst the property was in this, cannot affect the prin- 
ciple.--Dearing v. Watkins, 20 

2. If W. borrows money from C., and transfers to him, “ as collateral se- 
curity” for its re-payment, the note of a third person, for nearly dou- 
ble the amount of the sum borrowed, with the condition that in case 
of W.’s default, “C. is to hold the note as his own property,” such trans- 
fer, notwithstanding the condition, is to be deemed a security merely, 

_and not a conditional sale.— Williamson v. Culpepper, 211 
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MORTGAGE—conTiNvED. 


3. If the parties to an instrument, at the time of its execution, intend it 
as asecauity, whatever may be its form, equity will consider it a mort- 
gage; and no terms or words used in it will be allowed to change its 
character and cut off the right of redemption.—Robinson v. Far- 
- ; 
relly, 472 

4. Where the vendee retains the right to demand re-payment of the ven- 
dor, notwithstanding the purchase, and although the property should 
be lost, it is conclusive to show that the transaction was intended asa 
security and not a conditional sale. Ib. 


5. If the vendee takes from the vendor no note or other evidence of the 
debt, it is a strong circumstance to show that a sale and not a mort- 
gage was intended, but it is by no means conclusive. Ib. 


6. Courts of Equity incline against conditional sales, and where it is 
doubtful from all the circumstances attendant on a transaction, whether 
a conditional sale or a mortgage was intended, Equity will treat it as 
a security merely.-— Turnipseed v. Cunningham, 501 


7. Where it is doubtful whether a transaction was intended as a condi- 
tional sale or a mortgage, it is the duty of the purchaser, who insists 
upon the former, to show clearly that such was the intention of the 
parties at the time of the transaction. Ib. 


8. A mortgagee may release his mortgage by a sufficient parol agree- 
ment, although the mortgage be under seal and the debt unpaid. Wal- 


lis v. Long, 738 
See Adverse Possession, 3. 


Deeds, and Registry of, 2, 3, 4. 


MOTION. 


1. The lien ofa lessor on the goods and chattels upon the premises, for 
the rent due at the time of their seizure under attachment or execu- 
tion, may be enforced by mution to the court to which the process is 
returnable, to direct an application of so much of the proceeds of the 
sale as may be necessary to discharge it.The Governor, use gc. V. 
Bancroft et al. 605 


MULTIFARIOUSNESS. 


1. A bill is multifarious, which unites a joint claim againct several defen- 
dants, and a separate claim against one alone, with which the others 
have no connection.— McIntosh et al. v. Alexander et als. 87 


2. The general rule is, that a demurrer for multifariousness, like a de- 
murrer for a misjoinder at law, goes to the whole suit, and if sustained, 
the bill should be dismissed, and not made the ground of partial re- 
lief. Ib. 
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NEW TRIAL. 
1. A writ of error will not lie on the order of an inferior Court granting 
a new trial.—Walker v. Hale et al. 26 


9. Ifa motion is made for a new trial during the term at which a case 
is tried, the court may continue, and dispose of it at a succeeding 
term. Ib. 

3. Ifa party moves for a new trial, but without awaiting the action of 
the Court, prosecutes a writ of error to this Court, where the judgment 
is affirmed, the primary Court has no longer the power to grant his 
motion. Ib. 


NON-CLAIM, STATUTE OF. 


1. The statute of non-claim does not begin to run in favor of the personal 
representative of the endorser of a negotiable note, until its maturity.—- 
Cockrill’s Adm’r v. Hobson, use &c. 391 


2. The fact that an endorser, without the knowledge of the endorsee, was 
indemnified by the maker, and demand and notice thereby waived, can- 
not have the effect to set the statute of non-claim in operation before 
the maturity of the note. Ib. 


3. The omission of the holder of a promissory note to present it to the 
personal representative of the deceased principal, within eighteen 
months after grant of letters of administration, will not release one co- 
surety from contribution to another, who has subsequently paid the 


debt.---Evans, adm’r, v. Evans, 465 
NONSUIT. 
1. The courts of this State cannot order a nonsuit, or compel a plaintiff 
to take one, without his consent.—Saunders v. Coffin, 421 
NOTICE. 
1, Whatever is sufficient to put a party on inquiry, must be regarded as 
sufficient to charge him with notice.—-Herbert v. Hanrick, 581 
NUISANCE. 
1, Will any length of time enable a party to prescribe for a nuisance?—— 
QuERE.---Lewis v. Stein, 214 


2. No grant, licence or authority to erect or continue a nuisance can be 
presumed from length of time. in opposition to repeated intermediate ex- 
pressions of the Legislative will, prohibiting its erection. Ib. 


8. It is a nuisance to throw from day to day into water, used for the or- 
dinary purposes of life, any substance that renders it less pure and 
excites disgust in those who use it. Ib. 











878 INDEX. 





ORPHANS’ COURT. 


1. Where on the final settlement of an estate, it is shown that a slave 
included in the inventory was purchased by the administratrix after 
the death of her i:testate, and paid for with $375 of her individual 
funds, and $62.50 of the funds of the estate, and that in the accounts 
rendered she had debited herself with the latter amount and interest 
thereon, it is not error in the Orphans’ Court to refuse to regard said 
slave as assets of the estate, or 1o charge the administratrix with its 
value.—-Craig & Wife v McGehee & Armstrong, 41 


2. Where an administratrix, duly authorized by the court to keep to- 
gether the personal estate of her intestate for the term of ten years, 
unites her own labor, and that of a slave, belonging to her, with the 
labor of the slaves of the estate,—charges herself with the entire pro- 
ceeds of the crops,—and, by her prudence and diligence, so manages 
the trust as to advance the interest of the beneficiaries,—she is enti- 
tled, on final settlement, to a fair compensation for the services of her- 
self and slave. Ib: 


3. It is error to decree a sale of the lands of a decedent on the petition of 
the personal representative, without the previous appointment of a 
guardian ad litem for the infant heirs. Ib. 


4. The Orphans’ Court has not the power to vacate a judgment for 
costs as to one party, and adjudge them against the other, at a term of 
the court subsequent to that at which the judgment was rendered.--- 
Noland et al. v. Lock, 52 


5, The Orphans’ Court, except in cases of contested wills and insolvent 
estates, has no authority to summon a jury, unless it becomes neces- 
sary, in the progress of a cause, to ascertain the truth as to some dis- 
puted question of fact, in reference to which the testimony is so con- 
flicting that the court is left in doubt as to what should be its decision. 
— Savage, guardian Gc. v. Dickson, 257 


6. To authorise the vendee of real estate, who holds the bond of the de- 
ceased vendor, to proceed in the Orphans’ Court to compel the per- 
sonal representative to make him a title, it is necessary that the peti- 
tion should disclose that the deceased was the owner of the land at the 
time of his death.---Driver, admr, v. Hudspeth, 348 


7. Iu proceedings on a petition by the vendee of real estate to compel 
the personal representative of a deceased vendor to make hima title, 
the Orphans’ Court has no power to impannel a jury, unless a real 
doubt arises as to some disputed fact ; and in such case the testimony 
showing the necessity for so doing must be spread upon the re- 
cord. Ib. 

8. A vendor of land, who has executed his bond, conditioned to make 
title upon the payment of the purchase money, has a lien on the land 
until such payment is made, and the vendee must show that he has 
an equitable right to the land, freed from such lien, before the Orphans 
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ORPHANS’ COURT—continveEp. 


Court can decree that the legal title be conveyed to him by the per- 
sonal representative of the vendor. Sucha lien is regarded in the 
nature of a mortgage, and the fact that the notes given for the pur- 
chase money are barred by the statute of limitations does not destroy 
it. Id. 
9. To render the annual settlements of an administrator prima facie evi- 
dence, so as to dispense with further proof of the items on final settle- 
ment, it is necessary that the distributees should have been allowed an 
opportunity of objecting to the items, and contesting their correctness. 
-—- Willis’ Adm’r v. Willis’ Distributees, 652 
10. Where, on the application of an administrator for final settlement, the 
court orders publication “ for three consecutive times,” &c., and the 
decree recites that it was so made, it cannot be intended that publica- 
tion was made for three consecutive weeks, as required by the statute, 
and the decree is consequently erroneous.---Jenkins’ Distributees v. Jen- 
kins’ Adm’rs, 693 
11. A guardian ad litem for infant distributees should be appointed a suf- 
ficient length of time before the day of final settlement to enable him 
to examine the accounts filed by the administrator; and the record 
should not only show the appointment, but his acceptance of the trust 
— otherwise the decree will be reversed. Ib. 


12. On final settlement of the accounts of an executor or administrator, 
the Orphans’ Court does not possess the power to render a decree in 
his favor, or to go further than to discharge him. Where the court, 
therefore, certifies a balance in his favor, it is coram non judice, and 
cannot be received as evidence against the administrator de bonis non. 
— Brazier & Co. v. King, 730 


13. The Orphans’ Court, that has jurisdiction of the person and estate of 
a minor, has the exclusive authority to appoint his guardian; and the 
appointment of such guardian by the Orphans’ Court of a different 
county is void.—Dorman, guardian, v. Ogbourne, 759 

14. When an Orphans’ Court takes rightful jurisdiction of a minor and 
his estate, it cannot be divested of it, except in cases and under pro- 
ceedings provided for by the act of the 13th February 1843, and the 
act of which that is amendatory. Id. 


15. A joint administrator cannot complain that separate judgments are ren- 
dered against him and his co-administrator for the assets found in their 
hands respectively: It is error without injury, and constitutes no ground 
for reversal.—-Kavanaugh & Wife v. Thompson g& Wife et als. 817 

16. Administrators cannot complain that a decree, regular in form, is rendered 
against them in favor of infant distributees, without the appointment of 
guardians ad litem. Ib, 


17. It is the duty of the court to protect the interest of minors, by permitting 











880 INDEX. 





ORPHANS’ COURT—continveEp; 


them, where they have an election, to make that which will be most ad- 
vantageous to them, even after they have indicated an intention to make 
one which is less so.—Jb. 818 


See Evidence, 42. 
Estates of Deceased Persons, 1, 2, 3. 
Judgment and Decree, 1, 5. 
Partition, 4. 
Wills, &c. 3. 


PARENT AND CHILD. 


1. A mother, in poor circumstances, is not bound to support her infant 
child, when it can be supported out of its own estate, and where she 
has done so, a just allowance should be made to her for its past main- 
tenance.--Stewart, guardian, v. Lewis, by his guardian, 134 


PARTIES TO ACTIONS. 


1. The Judge of a County Court cannot sue, in his own name alone, on 
the bond of an executor or administrator. The suit must be in his 
name for the use of the person aggrieved.— Perkins v. Moore, Judge,use 
&c. 9 

2. Under the act of 1821, (Clay’s Dig. 227, § 30,) the administrator de 
bonis non of an estate is the proper person to revive ard enforce a 
judgment belonging to the estate, and recovered in the name of the 
deceased administrator in chief.— Warren, ex’r, v. Rist, adm’r, 686 


3. A proceeding by supersedeas to arrest and have entry of satisfaction of an 
execution, is a suit between the parties to the judgment, and the pleadings 
must be made up in their names. A stranger to the record, though he 
be the assignee of the judgment, cannot be permitted to intervene and ten- 
der an issue in his own name.—Edwards v. Lewis, 813 


See Sales under Judicial Process, 3. 


PARTITION. 


1. Where land descends to six heirs, and some of them, without the con- 
currence of the others, transfer to a third person one undivided seventh 
part of the whole, it is not erroneous, on an application for partition 
under the statute, to divide the land into six equal parts only, and pro- 
ceed to a partition without noticing the claim of such third person.-— 
Heirs of Bryant v. Stearns, 302 

2. The statute requires, that in a proceeding for partition, the surveyor 
and chain-carriers shall be sworn prior to the survey, and that the sur- 
vey shall be made in the presence of the commissioners, but these facts 
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need not appear in the return. The legal presumption is, that the com- 
missioners have done their duty, unti! the contrary is shown. Ib. 
8. The mere fact that one of several coparceners, or tenants in common, 
is a lunatic, does not divest the jurisdiction conferred by the statute 
in proceedings for partition. Ib. 
4, The Judge of an Orphans’ Court has jurisdiction of an application for 
partition under the act of 1803 (Clay’s Dig. 386.) The jurisdiction 
vests in him as Judge, and whether he be called the Judge of the Coun- 
ty Court, or the Judge of the Orphans’ Court, is wholly imma- 
terial. Ib, 
5. A proceeding under the act of 1803 for partition is not such a judg- 
ment, sentence or decree, as will sustain a writ of error. Certiorari is 
the only process by which it can be brought under review. Ib. 


PARTNERS AND PARTNERSHIP. 


1. It is well settled, that in an action at law by partners all must be enti- 
tled to recover, or the action cannot be maintained: When, therefore, 
one of two partners, either before or after the dissolution of the firm, 
does an act which bars him, it will equally preclude the other from 
bringing a suit in the partnership name.—-Cochran & Estill v. Cun- 
ningham’s Ex’r, 448 

2: A subsequent parol ratification by one partner of a deed for land, 
executed by his copartner inthe name of each, is an adoption of the 
deed as his own, and renders it binding upon him from its date.—Her- 
bert v. Hanrick, 581 


See Evidence, 13. 
Witness, 9. 


PAYMENT. 


1. S., the endorser on a protested bill of exchange, held by the Branch 
Bank at Decatur, procured a discount of his note with a view of pay- 
ing the bill, but having given no direction as to the application of the 
proceeds, they were placed to his credit on the books of the Bank, and 
some time afterwards applied by the cashier to the payment of the 
note, which was thereupon cancelled and delivered over toS. Held— 
That, in the absence of other proof, the note must be considered as 
extinguished, and no action can be maintained upon it by the Bank. 
Shaw et al. v. The Br. Bank at Decatur, 708 


PLEADINGS AT LAW. 


1. A declaration on an administration bond, after final decree in the 
Orphans’ Court against the executor, which avers the bequest, 








882 INDEX. 





PLEADINGS AT LAW—continvep. 


the rendition of the final decree in favor of the plaintiff, and the re- 
fusal of the executor to pay, is sufficient.—Perkins v. Moore, Judge, 
use, &c. 9 
2. A plea of former recovery, whizh discloses the fact that the former 
judgment was not a judgment on the merits, is bad on demur- 
rer. Ib. 
3. A plea of former recovery, which avers “that the plaintiff impleaded 
the defendant and one E. B. & E. E. in a previous action of debt, on 
the same bond and condition now sued upon, and in the same Court, 
and assigned in his declaration the same breaches of the condition of 
said bond now assigned,” &c., identifies with sufficient certainty the 
two causes of action.---Perkins v. Moore, Judge, &c. 17 


4. R. and others execute a bond to D., conditioned to “forever indem- 
nify and hold harmless the said D. from all loss and liability as a stock- 
holder or officer of the Irwinton Bridge Company,” of which D. was 
the President. D. sues R. on the bond, and assigns as a breach of its 
condition, that a suit was instituted against the company, to conduct 
which it became necessary to retain counsel, and that the plaintiff, be- 
ing its President, and authorized by it to manage said suit, finding it 
impracticable to engage the services of counsel on the credit of the 
company, did so on his individual responsibility, and has been com- 
pelled to pay therefor a certain sum of money, which the company has 
never refunded :—Held, that the assignment does not set out such a 
breach as entitles the plaintiff to recover, and that a demurrer to it 


should have been sustained.—Ridgell v. Dale, 36 
5. A declaration in covenant must clearly show that the covenant is 
broken. Ib, 


6. A count, which avers “that the defendant falsely, maliciously, and 
without probable cause, charged the said plaintiff with the crime of 
felony, and upon said charge, falsely, maliciously, and without proba- 
ble cause, caused the said plaintiff to be arrested by his body, and to 
be imprisoned and kept and detained in prison for a long time, to-wit, 
for the space of one day then next following, at the expiration of which 
said time, he the said defendant caused the said plaintiff to be released 
and set at liberty, and wholly abandoned his said prosecution,” is not 
a good count in case for malicious prosecution, but is a good count in 
trespass for false imprisonment.—Ragsdale v. Bowles, 62 


7. If counts in case and trespass be joined, and the defendant demurs 
to one count only, the demurrer must be overruled. The mis-joinder 
can be reached alone by demurrer to the declaration. Ib. 

8. In a proceeding by scire facias to revive a judgment, a plea that seeks 
to reach behind the judgment, or to set up a defence against the ori- 
ginal cause of action, is bad on demurrer.--Miller et al. v. Shackel- 


ford, 95 








INDEX. 883 


PLEADINGS AT LAW—continvep, 


9. A scire facias to revive a judgment must set forth the ground on 
which the revival is sought, and if it omits to do so, it is fatally defec- 
tive. Ib. 

10. A plea, which professes to answer the whole, but which, in fact, an- 
swers only a part of the cause of action, leaving the remainder unan- 
swered, is bad on demurrer.—White v. Yarbrough, 109 





11. The verbal affirmance of a contract, made during minority, renders 
it valid from its date, and, whether under seal or not, the contract 
may be declared on without noticing the subsequent promise. The 
subsequent promise is in legal effect but a waiver of the defence of 
infancy, and a ratification of the original contract. West v. Pen- 
ny, 186 

12. Every writing,which is the foundation of an action, being made by the 
statute of 1811 (Clay’s Dig. 340, § 152) “evidence of the debt or duty 
for which it was given,” it is not necessary, in declaring on a pro- 
missory note, to allege the consideration. The fact that the note ap- 
pears on its face to have been given for the debt of another cannot 
affect the principle.--- Thompson v. Hall, 204 


13. A count ina declaration against a bankrupt on a pre-existing liability 
as the endorser of a promissory note, upon which he had been charged 
by regular proceedings against the makers, which, after stating that 
the makers on bill filed, &c. obtained an order enjoining the parties— 
that on the final hearing said injunction was by decree of the Chan- 
cellor made perpetual—and that from this decree an appeal was taken 
to the Supreme Court, avers, “that after the discharge of said defend- 
ant in bankruptcy, and whilst the said appeal was pending in the Su- 
preme Court, the said defendant undertook and faithfully promised the 
plaintiff, that if plaintiff should lose said case in the Supreme Court, 
he would make it good to him, and plaintiff should lose nothing by 
said endorsement of the note—and that the said decree of the Chan- 
cellor was subsequently by said Supreme Court in all things affirmed,” 
sets out a sufficient consideration to support a subsequent promise.--- 
Herndon v. Givens, ; 261 

14. Where in an action on a promissory note by the endorsee against the 
maker, the defence set up is a want of legal title in the plaintiff, a plea 
verified by affidavit is not necessary, but evidence appropriate to the 


issue may be introduced under the plea ot non assumpsit —Birch v. 
Tillotson, 387 


15. Where a count in a declaration by the endorsee against the personal 
representatives of the endorser of a negotiable note, avers, that by 
an agreement between the maker and endorser the surplus value of 
certain slaves, held by the latter as an indemnity, was, after the pay- 
ment of the sum of $4646 13, to be applied to the discharge of several 
notes, of which the note sued on was one, and in the event the endorser 
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should keep the slaves, &c. the surplus should be ascertained by three 
disinterested persons, &c , and further avers that said surplus was suf- 
ficient fully to indemnify the endorser, &c :—Held, that the count is not 
defective, because it fails to ave: that the surplus had been ascertained 
in the mode designated by the agreement.—Cockrill’s Adm’r v. Hobson, 
use, gc. 391 
16. Where in an action on a sheriff’s bond the breach assigned is that he 
failed to pay over to the plaintiffs the proceeds of goods sold under 
process, a plea avering “that while the said money was in the custody 
of the law, one Claude Beraujohn, by motion made, &c.. in pursuance 
of notice by him previously given, &c., obtained the direction of the 
court to pay over to said Beraujohn the sum of $105, which remained 
due him for the rent of the premises, whereon said goods were when 
seized, which said amount was paid to said Beraujohn, and the re- 
mainder to the plaintiff’s attorney before action brought,” is not bad 
for duplicity. The Governor, use &c. v. Bancroft et al. 605 
17. Where a plea is pleaded in short by consent and the plaintiff demurs, 
he cannot object that the plea does not inform him with precision 
of the evidence by which the defendant intends to make out his de- 
fence. Ib. 
18. Where a scire facias to revive a judgment recites that B. W. in his 
life time, “ under the style and description of B. W., administrator of 
all and singular the goods and chattels, rights and credits of E. J. C., 
deceased,” recovered a judgment, &c., it cannot be intended that the 
judgment was recovered by him as administrator, but the words 
“style,” &c. must be regarded as descriptive merely.-- Warren, ex’r, 


v. Rist, adm’r, 686 
19. Non-assumpsit infra sex annos is a good plea in indebitatus assump- 
sit.-—~Ware & Cowles v. Dudley, 742 


20. A pleading is to be taken most strongly against the party whose pleading 
it is; and where the plaintiff, in his replication to a plea of the defendant, 
avers that the promise alleged was to pay out of the proceeds of a note, 
s when said note was collected,” the averment must be understcod to mean 
when the whole amount was collected. Ib. 

21. The pleader need only state so much of a contract as shows the plaintiff’s 
right to recover: He may state it according to its legal effect, and is not 
bound to state that which is merely matter of evidence.—Adams v. 
Davis, 748 


PRACTICE AT LAW. 


1. If a motion is made for a new trial, during the Term at which a case 
is tried, the Court may continue, and dispose of it at a succeeding 
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2. Ifa party moves for a new trial, but without awaiting the action of 
the Court, prosecutes a writ of error to this Court, where the judgment 
is affirmed, the primary Court has no longer the power to grant his 
motion. Db. 

3. If a party offers in evidence an entire record, a part of which is legel, 
and a part illegal testimony, the court commits no error in excluding 
the whole.—Kenan v. Holloway, 54 


4. In an action of trespass to try titles, instituted against a mort- 
gagor in possession, the mortgagee, if entitled to the right of entry, 
may be admitted as a party defendant.—Noble et al. v. Coleman & 
Gunter, 37 

5. It is not necessary, that a party should introduce a subscribing wit- 
ness to an instrument, who is incompetent to testify, and give the op- 
posite party an opportunity of waiving all objection to his competency, 
before he is allowed to prove its execution by other testimony.--Ez’rs 
of Roberison v. Allen, 106 


6. An entry of record, in a suit commenced in the name of T. S., that 
it was represented to the court that G. D. M. was the administrator 
of T. S., with a prayer that G. D. M. be made a party plaintiff, is suf- 
ficient to authorise the appellate court to infer the death of T. S., and 
that the action of the court was based on sufficient evidence of that 
fact.—Godbuld et al. v. Meggison, adm’r, 140 


7. Where service of the writ has been accepted, and omitted to be 
proved, it may be proved and entered at a subsequent term ; and where 
the record disclosed an order “ that proof of the acceptance of the writ 
be now entered as of the last term,” this court will intend that the 
proof was made. Ib. 

8. Upon notice to the plaintiff, under the eighth rule for the regulation 
of “ practice in the Circuit and County Courts,” to produce the writing 
sued on, the sufficiency of the excuse for its non-production is ad- 
dressed to the discretion of the primary court, and its decision is con- 
clusive.—Herndon v. Givens, ; 261 


9. It being made to appear to the Judge of the County Court, that his 
son is beneficially interested in a cause pending before him, he makes 
an order for its transfer to tne Circuit Court, where the parties after- 
wards join issue and proceed to trial: Held—1. That the act of 1831 
is a sufficient warrant for the transfer. 2. That the joinder in issue 
and going to trial in the Circuit Court is a waiver of objection. 3. Can 
the objection be made upon writ of error, or should not the party ob- 
jecting have prayed a mandamus to rescind the order? QuERE.—Mars- 
ton v. Carr, 325 

10. The judgments a.id proceedings of a court are considered in fiert un- 
til the close of the term at which they are entered. The continuance 
of a cause may therefore be set aside during the same term, and the 
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parties required to go to trial, if the court is satisfied that no injustice 





will thereby be done to either of them.— Saunders v. Coffin, 421 
11. The courts of this state cannot order a non-suit, or compel a plaintiff 
to take one, without his consent. bb. 


12. The fact that the execution, under which a sale is made, has not 
been returned to the court whence it issued, interposes no objection 
to its entertaining a motion to set aside the sale—Lee v. Davis 
et al. 516 

13. The admission in evidence of a second deposition of the same witness, 
taken without a previous order, is a matter entirely within the discre- 
tion ofthe primary court, and is not revisable on error.—-Herbert v. 
Hanrick, 581 

14. In criminal, as well as in civil cases, it is within the discretion of the 
court, on the application of either party, to require the witnesses to be ex- 
amined out of the hearing of each other, and its ruling in that respect can- 
not be assigned as error.— McLean v. The State, 672 

15. A guardian ad litem for infant distributees should be appointed a suf- 
ficient length of time before the day of final settlement to enable him 
to examine the accounts filed by the administrator; and the record 
should not only show the appointment, but his acceptance of the trust— 
otherwise the judgment will be reversed.—Jenkins’ Distributees v. Jen- 
kin’s Admr’s, 693 


See Discovery, &c. 1. 


PRINCIPAL AND AGENT. 


1. A written power to an agent, in charge of the plantation of his prin- 
cipal, “to act for him in all cases whatever, and to do all which 
he might himself do,” coupled with subsequent verbal instructions, 
when about to break up the plantation and remove his family to 
another State, “to settle up or discharge all demands aguinst the 
family before he (the agent) left, and, acting under the power of at- 
torney, to do all that might be necessary,” will not confer on the 
agent the authority to sell the slaves of his principal.— Dearing v. 
Lightfoot, 28 

2. If an agent, transcending his authority, sells the slaves of his princi- 
pal, and the principal ratifies the act, the purchaser is entitled to hold 
the slaves as against a prior unregistered mortgage, of which he had 
no notice at the time of such ratification. Ib. 

3. W., a resident of North Carolina, executed to C., of the same State, a 
power of attorney to receive a slave from S., who resided in Alabama, 
and to sell him: C. passing through Alabama on his way to Missis- 
sippi, received the slave from S. and endeavored to sell him, but failed 
to do so: He then endeavored to hire him, but in this also was un- 
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successful, and, not being authorised to incur the expense of taking 
the slave along with him in the stage—the mode of conveyance by 
which he was travelling—he thereupon left him with S., free of hire, 
until W. could be informed of the circumstances and make some other 
disposition of the slave: Held—That in this unforeseen emergency, 
the agent acted in the line of his duty, and that S. is not liable for the 
hire of the slave.-- Williams v. Shackelford, 318 
4. The declarations of an agent, acting within the scope of his authority, 
and of the party with whom he contracts, when made at the time of a 
transaction, are a part of the res geste, at:d admissible in evi- 
dence. Ib. 
5. Ifa third person contracts with a journeyman for the performance of 
work, without the name of his employer being disclosed, and, suppos- 
ing him to be the party entitled to receive it, pays him therefor, he is 
discharged from all liability to the employer.— Copeland v. Touch- 
stone 333 


6. Asimple power from a principal to his attorney, authorising him to 
confess judgment in favor of a third person, which is unsupported by 
a consideration and is not given as a security for a debt, or to render 
a security effectual, until executed, is revocable at the pleasure of the 
principal.--Evans v. Fearne, Crenshaw & Co. 689 
7. If a collector, before demand or notice, pays over to the treasurer 
taxes, received by him under color, but without authority of law, such 
payment will discharge him from all liability to the party by whom they 
were paid.—Crutchfield v. Wood, 702 


8. When an attorney, employed to collect money, is called on for a set- 
tlement, his admission of the amount collected is competent evidence 
against his client, but the client may nevertheless show by other proof 
that the fact admitted did not in truth exist.—-McRae et al. v. Ins. Bank 
of Columbus, 755 


PRINCIPAL AND SURETY. 


1. Can a surety, when sued at law by his co-surety for contribution, im- 
peach the validity of a purchase by the latter of trust property, con- 
veyed by the principal for his indemnity, to reduce the recovery, or 
must he not in such case resort to a Court of Equity for relief ?—Qu. 
-—John,.adm’r, v. Jones, 454 

2. Where property is conveyed by the principal for the indemnity of a 
surety, his co-surety is liable for contribution, as to any balance that 
may remain due, after a faithful application of the proceeds of the trust 
estate towards the extinguishment of the debts. Ib. 


3. One surety, having funds of the principal in his hands, for the pur- 
pose of paying the joint liability, cannot, as against his co-surety, be 
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allowed reimbursement, out of the trust estate, for costs, commissions 
and damages, that subsequently accrue, without the latter’s con- 
sent. Ib. 
4. Asurety, against whom a judgment is rendered, does not lose his 
right to have contribution from his co-surety, by sueing out a writ of 
error and‘superseding the judgment. Ib. 
5. A. J., for the indemnity of P. J., a surety, executes to W. a deed of 
trust on two parcels of land, &c., which provides, that should the said 
P. J., in consequence of his liability, at any time thereafter, “suffer 
loss or damage, or be compeiled to pay the said debts, or any part 
thereof, the said W., when requested by the said P. J, shall proceed to 
sell the property, or so much thereof as may be deemed sufficient, and 
from the proceeds of the sale reimburse and satisfy the said P. J. for 
all loss or damage which he may have sustained:” P. J. is compelled 
to pay a sum of money for A. J. greatly less than the conjoint value of 
the two parcels of land, and, at his request, W. advertises the lands for 
sale, but A. J. objects to one parcel of the land being sold separately 
from the other, as contemplated by the deed, for the reason that they 
will not thus sold command their full value: The parties thereupon 
enter into an agreement, by which A. J. consents to a sale of the two 
parcels of land éogether, and an appropriation of the proceeds, not only 
to the reimbursement of P. J., but towards the extinguishment of the 
other liabilities provided for in the deed, and in consideration thereof, 
P. J. covenants to “ release the said A. J. from all claims or demands 
whereon he, the said P. J., is bound as security for the said A. J.— 
Held— 
Ist. That the agreement as to P. J. is supported by a sufficient con- 


sideration. 
2. That the effect of P. J.’s covenant to release A. J. is to discharge W. 
H. J., a co-surety, from all liability for contribution. Ib. 


6. The omission of the holder of a promissory note to present it to the 
personal representative of the deceased principal, within eighteen 
months after grant of letters of administration, will not release one co- 
surety from contribution to another, who has subsequently paid the 
debt.—-Evans, adm’r, v. Evans, 465 


See Witness, 2. 


RECITALS IN DEED. 


1. Where a subsequent purchaser insists that, as against a prior grantee 
whore deed has not been recorded, he is a bona fide purchaser without 
notice, it is incumbent on him to prove the payment of a valuable 
consideration: The recitals in his deed are not evidence thereof.—-No- 
len & Thompson vy. The Heirs of Gwyn, 725 
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RECORD, EXEMPLIFICATION OF. 


1. Where a record is composed of several distinct papers, they should 
be attached, that the court may be enabled to see that the clerk’s cer- 
tificate applies to all of them. But if this is not done, would it not 
be competent to establish the genuineness and authenticity of the trans- 
cript by showing that it is a sworn or examined copy?——QUERE?—-Hern- 
don v. Givens, 262 


RIGHT OF PROPERTY, TRIAL OF. 


1. Aclaimant, on a trial of the right of property, cannot show title in a 
stranger, for the purpose of defeating its condemnation.---Foster v. 
Smith, 192 

2. In a proceeding under the statute to try the right of property, the 
general issue, after the onus is shifted, puts the claimant upon 
proof of his right to interpose his claim. Ib. 


8. Where a note is made by J. H. 8S. and endorsed by R. S. and J. W. 
P. for the exclusive benefit of N. S., and J. W. P. at the time of the 
transaction agrees to be bound equally with the maker and first en- 
dorser, and N. 8S. afterwards, with the assent of the parties, executes 
a deed of trust to J. H. S. to secure them, and the property conveyed 
is levied on and claimed by the trustee under the deed, J. W. P., on 
the trial of the right of property, is an incompetent witness for the 
claimant, nor is his competency restored by a subsequent release to 
the claimant and R. S. of all his interest in the security and a bond of 
indemnity from them to him against all further losses on account of 
N. S.—Scales v. Desha, Sheppard g Co. ; 308 


4. In a trial of the right of property between one claiming under deed of 
trust for the benefit of certain creditors of the debtor and an attaching 
creditor, the debtor being dead and a decree of insolvency and distri- 
bution having been passed on his estate, his distributees are prima facie 
competent witnesses for the claimant. Ib. 


5. The sureties in a bond for the forthcoming of a slave seized by virtue of 
an attachment, and which slave is afterwards levied upon under an exe- 
cution issued on the judgment rendered in the same suit, and claimed by 
a third person, are competent witnesses for the plaintiff in the trial of the 
right of property.—-Greene v. Tims, use &c. 541 

6. The promise of a plaintiff in attachment to waive his lien on the pro- 
perty attached in favor of certain persons cannot, on the trial of the 
right to the property, be taken advantage of by one who has no con- 
nection with the parties to the arrangement, and whose interest cannot 
have been prejudiced thereby. Ib. 

7. The sheriff levied an attachment on a slave, and, taking merely a de- 
livery bond for its forthcoming to answer and satisfy the judgment, re- 
stored the slave to the possession of the defendant, and made return on 


61 
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' the writ, that a claim had been interposed and bond executed for the trial 
of the right of property: The plaintiff in attachment thereupon pro- 
ceeded to prosecute the claim suit, which, before its final disposition, 
was continued six times by general order of the court and five times 
by consent of the parties: During its pendency, the plaintiff aided the 
elaimant in procuring security on a claim bond, given by him for other 
slaves levied upon under an execution in favor of another creditor of 
the defendant in attachment, and induced certain persons to become 
his sureties by promising to release his lien on the slave attached :— 


- Ist. That, however strongly the facts may tend to show an intent to 
hinder or delay other execution creditors of the defendant in at, 
tachment, it cannot be assumed as a conclusion of law that the lien 
of the attachmer.t was lost. 

2d. That if such conclusion could be indulged, an after claimant of 
the slave, who neither shows himself to have been an execution 
creditor, nor to have derived title under one, cannot be benefitted 
thereby. Ib. 


SALES CONDITIONAL. 


1. If the parties to an instrument, at the time of its execution, intend it 
as asecaiity, whatever may be its form, equity will consider it a mort- 
gage; and no terms or words used in it will be allowed to change its 
character and cut off the right of redemption.—Robinson v. Far- 
relly, 472 

2. Where. the vendee retains the right to demand re-payment of the vendor, 
‘notwithstanding the purchase, and although the property should be lost, 
it is conclusive to show that the transaction was intended as a security 
and not a conditional sale. Db. 

3. Courts of Equity incline against conditional sales, and where it is doubt- 
fu) from all the circumstances attendant on a transaction, whether a con- 
ditional sale or a mortgage was intended, Equity will treat it as a security 
merely.— Turnipseed v. Cunningham, 501 

4. Where it is doubtful whether a transaction was intended as a conditional 
sale or a mortgage, it is the duty of the purchaser, who. insists upon the 
former, to show clearly that such was the intention of the parties at the 
time of the transaction. Ib. 


See Mortgage, 2, 5. 


SALES UNDER JUDICIAL PROCESS. 


1. Whether a sheriff, who has levied on and advertised property under 
one execution, can sell under another, which has not been levied— 
Quenz ?--Bliss v. Watkins, 229 
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2. The omission of the sheriff and attorney of the plaintiff in execution, 
the latter of whom becomes the purchaser, to undeceive one who at the 
sale asserts a superior title to the property sold, and who has had no 
notice of, but is evidently ignorant that the judgment and execution 
under which the sale is about to be made create a lien prior in point of 
time to his title, coupled with gross inadequacy of price, is a sufficient 
ground for setting aside the sale.—Lee v. Davis et al. 516 

3. Where the injury complained of is in the execution of the process 
and not for defect in the process itself, it is competent for any person 
whose interests are thereby prejudiced to move to set aside the 
sale. nb. 

4. The interest of a vendee of land, who holds a bond for titles and has 
paid the purchase money, cannot be sold under execution at law, and 
such sale confers no title upon the purchaser.—Hogan et als. v. Smith 
é als, 600 

5. A sale under execution is not void, merely because the officer sells a 
less interest in the property than the defendant really owns.---O’ Con- 
ner v. Youngblood, 18s 


SCIRE FACIAS. 


1. In a proceeding by. scire facias to revive a judgment, a plea that seeks 
to reach behind the judgment, or to set up a defence against the ori- 
ginal cause of action, is bad on demurrer.—Miller et al v. Shackel- 
ford, 95 

2. A scire facias to revive a judgment must set forth the ground on 
which the revival is sought, and if it omits to do so, it is fatally defec- 
tive. Ib. 


SET OFF AND RECOUPEMENT. 


1. Ifan overseer, employed at a stipulated price per annum, is sick a 
part of the time, and thus unfitted for active service, the employer 
may recoupe the damages sustained by the imperfect performance of 
the contract.—Jones, adm’r, v. Deyer & Wife, 221 


2. In a suit at law on a note given for the purchase money of slaves sold 
and delivered to the defendant, damages in respect to them, resulting 
from the tortious act of the vendor’s wife committed in his absence, can- 
not be allowed as a discount or set off, it not appearing that the husband 
consented to the tort, or gave it his subsequent sanction.-- Vaught v. 

Wellborn, 377 

3. L., as sheriff, seized the property of G., and, refusing to surrender 
it on demand, sold it under executions against H., and, by direction of 
H., paid over the surplus, left from the sale- after’ satisfying tlie execu- 
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tions, to G. as his agent. Held—That in an action of trover by G, 
against the executor of L., the surplus, thus paid over, cannot be al- 
lowed to go in reduction of damages.—Locke v. Garrett, 698 


SHERIFF AND SURETIES. 


1, It is a good defence to a rule against the sheriff, for not returning an 
execution to the court from which it issued within the time prescribed 
by law, that it was delivered to the plaintiff, and that he undertook to 
return it.—Vastbinder v. Spinks, 385 


2. Where the return of a sheriff upon a writ of attachment fixes on him 
a liability to the plaintiff, it is not competent for him in a suit by the 
latter founded on such return to prove that it is incorrect. In such 
case a direct application for leave to amend the return should be made 
to the court whence the process issued.— The Governor, use, gc. v. 


Bancroft, 605 


3. Ifa sheriff seize two slaves under execution and deliver them to his 
overseer, who, without securing or confining them, attempts to carry 
them to the county jail for safe keeping, and in doing so, one of them 
escape, the sheriff is liable to the plaintiff to the extent of its value.— 


Eldridge v. Spence et als. 682 


4. Where a sheriff, by suffering a slave seized under execution to escape, 
has incurred a liability to the plaintiff, a subsequent levy of the execu- 
tion on other property, which fails to yield enough for its satisfaction, 
will not exempt him from the liability. pb. 

See Witness, 7. 


SLANDER. 


1. Although in an action of slander for charging the plaintiff with per- 
jury, it is necessary for the defendant, if he pleads justification, to sup- 
port his plea with such proof as would be required to convict the 
plaintiff on an indictment for that offence, yet it is not necessary, as 
in a criminal prosecution, that it should be of that degree of certainty 
requisite to remove all reasonable doubt from the minds of the jury. — 
A mere preponderance is sufficient.—Spruil v. Cooper, 791 


See Variance, 3. 


SUMMARY PROCEEDINGS. 


1. The lien ofa lessor on the goods and chattels upon the premises, for 
the rent due at the time of their seizure under attachment or execu- 
tion, may be enforced by motion to the court to which the process is 
returnable, to direct an application of so much of the proceeds of the 
sale as may be necessary to discharge it.The Governor, use ¢c. Vv. 
Bancroft et al. 605 
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SUPERSEDEAS. 


1. A proceeding by supersedeas to arrest and have entry of satisfaction of an 
execution, is a suit between the parties to the judgment, and the pleadings 
must be made up in their names. A stranger to the record, though he 
be the assignee of the judgment, cannot be permitted to intervene and ten- 
der an issue in his own name.— Edwards v. Lewis, F 813 


2. Where in a proceeding to have entry of satisfaction of an execution, the 
only issue joined is the fact of payment, proof that the judgment was as- 
signed to a third person before the payment, does not tend to establish or 
disprove the issue, and is consequently inadmissible. Ib. 


TAX COLLECTOR. 


1. If a collector, before demand or notice, pays over to the treasurer 
taxes, received by him under color, but without authority of law, such 
payment will discharge him from all liability to the party by whom they 
were paid.—-Crutchfield v. Wood, : 702 


TENANTS IN COMMON. 


1. One tepant in common is liable to account to the other, for the rents 
and profits of the joint estate, received by him with the other’s assent. 
— Pope et al. v. Harkins et al. 321 


2. If tenants in common agree that one of them shall occupy the joint 
estate, and pay to the other a stipulated rent for one half of the land 
he cultivates, a court of law is competent to afford full redress for a 
breach of the contract.—Lockard v. Lockard, 423 


TRESPASS, ACTION OF. 


1. In an action for a tort to to the person, the plaintiff is not entitled toa 
discovery from the defendant in aid of his action.—Robinson v. 
Craig, 50 


2. A count, which avers “that the defendant falsely, maliciously, and 
without probable cause, charged the said plaintiff with the crime of 
felony, and upon said charge, falsely, maliciously, and without probz- 
ble cause, caused the said plaintiff to be arrested by his body, and to 
be imprisoned and kept and detained in prison for a long time, to-wit, 
for the space of one day then next following, at the expiration of which 
said time, he the said defendant caused the said plaintiff to be released 
and set at liberty, and wholly abandoned his said prosecution,” is not 
& good count in case for malicious prosecution, but is a good count in 
trespass for false imprisonment.—Ragsdale v. Bowles, 62 

8. If counts in case and trespass be joined, and the defendant demurs 

to one count only, the demurrer must be overruled. The mis-joinder 

can be reached alone by demurrer to the declaration. Ib, 
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4. In this State, an action of trespass quare clauswm fregit to recover 
mesne profits will not lie in favor of a disseissee, unless he has re- 
gained the possession, and that too by entry.—Fry v. The Branch Bank 
at Mobile, 282 

5. B., the-owner of a slave, gave permission to W. to whip him when- 
ever he should find him on his premises, and to use such means as 
were necessary and proper to keep him away. W. caught the slave 
on his premises, and whipped him, and, having found him there again, 
about three years afterwards, inflicted on him a whipping of much 
greater severity: Held—1st. That in an action of trespass for the 
second, evidence of the first whipping is admissible in mitigation of 
damages. 2d. That if the plaintiff desired to restrict its influence 
upon the jury, he should have asked appropriate charges of the court 
limiting its legal effect.—Boling v. Wright et al. 664 


TROVER. 


1. The exception to the general rule, by which the declarations of the de- 
fendant in trover in reply to a demand of the property, when they 
amount to a reasonable excuse or qualification of his refusal to deliver 
it, are allowed to go to the jury, does not apply where the possession 
has been tortiously acquired.—Parker v. Goldsmith, 526 

2. Where the trustee by a deed of assignment is given the discretionary 
power to sell whenever he thinks proper, either at private or public 
sale, a provision that the assignor shall retain possession of the chat- 
tels conveyed, until a favorable opportunity for the sale of them shall 
offer, does not impair the right of the trustee to reduce them to his 
immediate possession, or to maintain trover against one who converts 
them.—Abercrombie v. Bradford, 560 

3. The wrongful seizure under an attachment of goods in the hands of 
a bailee, and taking from him a forthcoming bond for their delivery, is 
such a conversion as will support an action of trover by the owner 


against the sheriff. bb. 
4. Trover lies against an executor for a conversion by the testator in his 
lite-time.— Locke v. Garrett, 698 


5. L., as sheriff, seized the property of G., and, refusing to surrender it 
on demand, sold it under executions against H., and, by direction of 
H., paid over the surplus, left from the sale after satisfying the execu- 
tions, to G. as his agent: Held—That in an action of trover by G. 
against the executor of L., the surplus, thus paid over, cannot be al- 
lowed to go in reduction of damages. Ib. 


See Evidence, 14. 
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TRUSTEE AND CESTUI QUE TRUST. 


1. If the trustee, in a deed for the benefit of creditors, improperly per- 
mits the grantor in his life-time or his administrator after his death to 
retain possession of the slaves of the trust estate and receive the pro- 
ceeds of their labor, without deriving any profit to himself therefrom, 
the measure of his liability is not the benefit that may have accrued to 
the grantor or his estate, but the value of the reasonable hire of the 
slaves.— Harrison, adm’r, et al. v. Mock et al. 616 

2. Where a trustee, himself a creditor, accepts from the debtor a deed 
of trust for the benefit of all his creditors, which provides for their 
payment “equally and rateably,without any distinction or preference,” 
he thereby agrees to execute the trust according to the provisions of 
the deed and toshare pro rata with the other creditors, should the trust 
effects prove insufficient for the satisfaction of all. Ib. 

3. Where all the effects of a trust estate have been converted into money, 
and the debt constituting a charge upon it ascertained, the decree 
against the trustee, who is himself a creditor, should be for the bal- 
ance that remains, after deducting the dividend to which he is entitled, 
and not for the entire sum found in his hands.—J2. 617 

4. A trustee, who, after the acceptaace of the trust, in good faith, pays 
off executions which create a lien on the trust estate, is entitled to be 
reimbursed the full amount of such payments, but he cannot be allow- 
ed to avail himself of executions thus purchased to sell the trust ef- 
fects. Ib. 
See Chancery—Pleading and Practice in, 19. 


TRUSTEES, SALES BY. 


1. The regularity and validity of a trustee’s sale, and of the purchase 
under it, cannot be questioned by a stranger to the deed.—Herbert v. 
Hanrick, s 581 


USE AND OCCUPATION. 


1. Ascumpsit for use and occupation wil! lie against one who takes pos- 
session of vacant land, admitting that he has no title, and expressing 
a willingness to pay rent to the rightful owner; but possession by a 
naked trespasser is not of itself sufficient to sustain the action. (Da- 
vidson v. Ernest, '7 Ala. 817, commented on and approved.) —Ez’rs 
of Smith v. Houston, use &c. 111 
2. A plaintiff in assumpsit for use and occupation cannot recover rent, 
that has accrued before the execution and delivery of the deed under 
which he claims title. db. 
3. Assumpsit for use and occupation will lie against a naked trespasser 
on real estate, in favor of a lessee who elects to waive the trespass and 
permits the trespasser to retain possession until the expiration of nis 
term.—Catterlin v. Spinks, 467 























USURY. 
1. Where the acceptor of a bill of exchange, drawn for his accommoda- 
tion, disposes of it at a rate of discount greater than the legal rate of 
interest, the contract is usurious, and being thus infected, the purchaser 
cannot be regarded as as a bona fide holder.—Carlisle v. Hill, 398 





VARIANCE. 


1. Where the verdict in a claim suit finds the issue generally in favor 
of the plaintiff, a judgment condemning the inéerest of one defendant 
in execution only is variant from the verdict and erroneous, but the 
error is one which does not require the cause to be remanded, and 
will consequently be here corrected at the cost of the plaintiff in error. 
— Windham v. Clarke et al. 659 


2. On the trial of a criminal prosecution against a clerk of the Circuit 
Court for collecting, under judgment in favor of the State, and refusing 
to pay over to the county treasurer money to which he is entitled, 
within three days after demand, proof that the collection was made 
in county claims will not support the indictment.—Tucker v. The 
Siate, 670 

3. Where the declaration in an action of slander alleges, that the 
words spoken were in reference to an oath taken by the plaintiff before 
the register and receiver of a land office, touching the entry of land, 
proof of an oath taken before a notary public, concerning the same 
subject matter, does not support the allegation——Phillips vs. 
Beene, 7120 


VENDOR AND VENDEE. 


1. A vendee of land, who has re-sold it with covenant of warranty, and 
delivered up the possession, if the deed from the original vendor is lost, 
may apply to a Court of Chancery to compel the widow 4nd heirs of 
the vendor to supply the loss, by a re-conveyance, without waiting 
until the heirs assert title to the land.—Owen et al. v. Paul, 130 


3. A vendor of land, who has executed his bond, conditioned to make 
title upon the payment of the purchase money, has a lien on the land 
until such payment is made, and the vendee must show that he has 
an equitable right to the land, freed from such lien, before the Orphans 
Court can decree that the legal title be conveyed to him by the per- 
sonal representative of the vendor. Such a lien is regarded in the na- 
ture of a mortgage, and the fact that the notes given for the purchase 
money are barred by the statute of limitations does not destroy it.— 
Driver, adm’r, v. Hudspeth, 348 

3. An inchoate right to dower is such an incumbrance on land as will 
authorise a purchaser, who has contracted for a good and lawful title, 

. to refuse to perform the contract.—Parks v. Brooks, 629 
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VENDOR AND VENDEE—continvep. 


4. Where the vendee retains possession of the land, a Court of Equity 
will not rescind the contract, unless there be some special ground for 
its interposition, such as the vendor’s inability to make title, coupled 
with his insolvency, or fraud in the sale. Ib. 


5. A Court of Equity will not rescind a contract, where the vendor, al- 
though unable to make title, is perfectly solvent, and has been guilty 
of no fraud, on the ground that he is a resident of another State, when 
it is shown that he was such at the time of the contract, and has so 
continued ever since. Ib. 

6. Upon the approval by the President of a contract, made by an Indian 
reservee under the Creek Treaty of 1832, for the sale of his land, the 
title of the purchaser relates back to the date of the contract, and in- 
ures to his intermediate vendee, whether by quitclaim or warranty 
deed.--—-Nolen g- Thompson v. The Heirs of Gwyn, 7125 


7. In an action on the case by the vendee against the vendor of land, to 
recover damages for falsely representing that the tract embraced a cer- 
tain designated portion of good land, whereby the vendee was induced 
to make the purchase, it is not necessary to prove that the vendor 
knew that the representation was false at the time he made it—Mun- 
roe v. Pritchett, 785 


VERDICT. 


1. A verdict in an action of trespass to try title, which describes the pre- 
mises as “lot number twenty-eight in the plat of the town of Pickens- 
ville in Pickens county,” is sufficiently certain to support a judgment. 
—Henley v. Br. Bank at Mobile, 553 


2. The crime of murder being divided by our penal code into two grades, 
with different punishments, it is necessary on the trial of an indict- 
ment for that offence, that the verdict of the jury should ascertain the 
degree, otherwise no judgment can be pronounced upon it.—Cobia v. 
The State, : 781 


WARRANTY. 


1. An instrument in the following words: “Received, Mobile, 24th April 
1845, of James Barnes, six hundred and fifty dollars for a negro slave, 
named Joe, about twenty-five years old, sound and healthy, the title to 
the same I fully guarantee,” does not import a warranty of soundness. 


— Barnes v. Blair, 71 
2. Where there is an express warranty in one particular, the law will 
not imply it in another. Ib. 


8. A warranty of soundness is broken, if the property is diseased at the time 
of the sale, whether the disease be of a permanent character or not, and 
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WARRANT Y—contTinveD. 
the vendee is entitled to recover to the extent of the damage he has sus- 
tained by the breach— Marshall v. Wood, 806 


4. The vendee, after a breach of warranty, may retain the property in its 
‘unsound condition, and rely upon the warranty. He is not bound to ac- 
cept the proposition of the vendor to rescind the contract and refund the 
purchase money, with interest, &c.; nor can his promise to consider such 
proposition, and to give him notice whether he will accept it or not, before 
he institutes suit, which he fails to do, deprive him of his action, or 
amount to a waiver or discharge of the vendor’s liability—especially where 
it is not shown that the latter is placed in any worse condition by the 
want of such notice. pb. 

5. In an.aetion for a breach of warranty of soundness in the sale of a slave, 
the true measure of damages, where the vendee retains the property, and 
it is of any value, is the difference between its actual value al the time of 
the sale and the value it would have possessed had it conformed to the 
warranty—holding the price paid as evidence of the latter—to which the 
jury may add interest on such difference, and money necessarily paid toa 
physician in attempting to cure the disease. Jb. 


WATER-COURSES. 


1. One invested by grant from the government with title to land, through 
which a water course runs, acquires thereby no greater right to the 
use of the water than others, over whose premises the same stream 
passes, and cannot so use it as to corrupt or impair its quality to their 
prejudice or injury.— Lewis v. Stein, 214 


WILLS, TESTAMENTS, AND PROBATE OF. 


1. J. M. by his will bequeathes certain property to his son, C., in trust, 
&c. for the maintenance of his son, R., his family, and lawful children, 
which he now has or may hereafter have, and the survivor of them: Held— 
That the limitation over, in favor of the survivor, regarded as an exe- 
cutory devise, is too remote and is consequently void.—Allen ¢- Wife 
Vv. White, adm’r, 18] 

2. Where J. M. bequeathes property to his son, C., in trust, &c. for the 
maintenance of his son, R., his family, and lawful children, which he now 
has, or may hereafter have, and the survivor of them, and on the further 
trust, that his said son, R., jointly with the trustee, shall have the 
power to sell any part of the property, and to dispose of all er any part 
of it himself by last will and testament, the limitation over in favor of 
the survivor, being repugnant to the absolute power of disposal given 
to R. by the will, is void. It is essential to the validity of an executory 
devise, that it cannot be defeated by any act of the first taker. Ib. 


3. The Orphans’ Court of the county in which a testator dies has juris- 
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WILLS, &c.—conTinveED. 


diction to take the probate of his will of real estate, and its decree in 
such case, however erroneous, cannot be collaterally impeached by a 
stranger to the proceeding.—Herbert v. Hanrick, 581 


4. Where a testator directs his executors to keep together and manage 
the property until the death of his widow, to distribute the annual 
proceeds, after supplying her wants, among the legatees, and at her 
death to divide the property itself among them in such a way, taking 
into the account the advances made by himself and those that may 
be made by the executors, as shall render the portion of each 
equal, a purchaser of the interest of one of the legatees acquires only 
the rights of such legatee upon the final settlement, and cannot claim 
any other or greater interest.--Goodman, ex’r, v. Benham, adm’r, 625 


WITNESS. 


1. A legatee under a will is prima facie an incompetent witness for the 
_ executors in a suit against them, for money alleged to have been due 
by the testator..-Ezxr’s of Robertson v. Allen, 106 
2. Where a principal places in the hands of his surety the note of a third 
person as an indemnity against his liability, and the surety, after sue- 
ing tha note to judgment, without the consent of the principal, settles 
said judgment by taking from the defendant therein the note of ano- 
ther person, endorsed by him, the principal is a competent witness for 
the surety in a suit against the said defendant as endorser of the note 
so assigned by him in discharge of said judgment.---Herndon v. 
Givens, 262 
3. In the examination of a witness on voir dire, it is permissible for him 
to testify as to the contents of written instruments that are not pro- 
duced: Db. 
4. Where a note is made by J. H. S. and endorsed by R: S. and J. W. 
P. for the exclusive benefit of N. S., and J. W. P. at the time of the 
transaction agrees to be bound equally with the maker and first en- 
dorser, and N. S. afterwards, with the assent of the parties, executes 
a deed of trust to J. H. S. to secure them, and the property conveyed 
is levied on and claimed by the trustee under the deed, J. W. P., on 
the trial of the right of property, is an incompetent witness for the 
claimant, nor is his competency restored by a subsequent release to 
the claimant and R. 8. ofall his interest in the security and a bond 
of indemnity from them to him against all further losses on account 
of N. S.— Scales v. Desha, Sheppard & Co. 308 
5. In a trial of the right of property between one claiming under deed 
of trust for the benegt of certain creditors of the debtor and an attach- 
ing creditor, the debtor being dead and a decree of insolvency and 
distribution having been passed on his estate, his distributess are 
prima facie competent witnesses for the claimant.—J2. 309 
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WITNESS—continvep. 


6. In a contest between the creditor and garnishee of a debtor, the debtor 
is prima facie an incompetent witness for the garnishee.—Marston v. 
Carr, 825 

7. The Sheriff, on a trial of a rule against himself and securities for fail- 
ing to return an execution, is incompetent to testify against the plain- 
tiff.— Vastbinder v. Spinks, 385 

8. The makerof a negotiable note is a competent witness for the endorsee 
in an action against the endorser for the purpose of proving that he has 
fully indemnified the latter.—Cockrill’s Adm’r v. Hobson, use, &c. 391 

9. Where money is received to the use of a firm, and suit is instituted 
for its recovery against one of the partners alone, the other, being lia- 
ble to his copartner for contribution in the event of a recovery, is an in- 
competent witness for him*—Cochran & Estill v. Cunningham's 
Ex’r, 448 

10. The sureties in a bond for the forthcoming of a slave seized by 
virtue ofan attachment, and which slave is afterwards levied upon 
under an execution issued on the judgment rendered in the same 
suit,and claimed by a third person, are competent witnesses for the 
plaintiff in the trial of the right of property.—Greene v. Tims, 
use, &c. 541 

11. A witness, who is not a medica] man, is incompetent to express an opin- 
ion as to the particular species of fits with which any one is afflicted — 
McLean v. The Siate, 673 


See Intendments, &c. 3. 


WRIT OF RIGHT. 
See Curlesy, §c. 1. 




















